
Unsolicited market-
ing can be e-mail, 
phone calls and 
SMS messages from 

marketers and are common 
these days. It is important 
for the consumer to know 
their rights, says Warren 
Moss, managing director 
of Demographica, South 
Africa.

With the consumer in 
mind the first law that ap-
plies and encompasses all 
facts of direct marketing is 
the Consumer Protection 
Act (CPA), which aims to pro-
mote a fair, accessible and 
sustainable marketplace 
for consumer products and 
services and to establish na-
tional norms and standards 
relating to consumer protec-
tion. In addition, it provides 
for improved standards of 
consumer information and 
to prohibit certain unfair 
marketing and business 
practices to promote respon-
sible consumer behaviour.

The CPA protects the 
consumer by placing certain 
obligations on the mar-
keter or seller of goods and 
services. This law along with 
the Electronic Communica-
tions and Transactions Act 
(ECT) applies to any form of 
communication by e-mail, 
SMS, MMS and other forms 
of electronic communica-
tions and is intended to 
provide protection to South 
Africans from unscrupulous 
marketers.

Knowing your rights
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Moss says, “Consumers 
have every right to ques-
tion ‘special offers’ being 
presented to them and 
request the actual costs even 
if the marketer says the of-
fer is free. Consumers also 
have the right to request 
that they be removed from 
digital marketing lists and 
request proof of opting in to 
such marketing.”

“The intention of the mar-
keter and the cost of the of-
fer also needs to be disclosed 
in full and it needs to be 
done so in a manner that the 
recipient of the call can fully 
understand,” he adds. 

A consumer also has the 
full right to refuse the deal 
and also to request that his 
or her details are removed 
from the marketing list or 
provide a method to unsub-
scribe from the list.

The act’s spam laws are 
to be replaced by those in 
the imminent tabling of the 
Protection of Personal Infor-
mation Bill in parliament.  
Section 66 of the proposed 
legislation says companies 
may not carry out direct 
marketing - by means of 
automatic calling machines, 
facsimile machines, SMS’s or 
electronic mail - unless very 
specific conditions are met, 
which will further protect 
South Africans from unscru-
pulous marketers intent on 
profiteering on unsuspect-
ing public.  

The marketers will only 

be allowed to communicate 
with existing customers who 
have given their permis-
sion, and then only when 
selling something similar to 
what was original bought. 
This does not include cold 
calling by humans but other 
legislation like the CPA lim-
its the hours during which 
companies may phone.

These new Acts will have 
far-reaching implications 
for the digital dissemina-
tion of direct market-
ing messages. One of the 
primary reasons for this is 
that it is not only the data 
provider or media owner 
that will be held responsible 
if they contravene the law, 
but the entire channel. The 
end-customer or advertiser 
will be equally liable - which 
will make them think twice 
about using service pro-
viders or lists that do not 
comply with provisions in 
the Act. To conclude says 
Moss, “These CPB and PPI 
Bills are intended to protect 
the consumer from being 
‘conned’ into accepting 
services or products through 
direct marketing under the 
premise of a special offer 
and consumers need to be 
well aware of their right 
to refuse any offer, request 
that they be removed from 
the marketing list and be al-
lowed a channel for recourse 
should the offer not be as 
described over the phone or 
on email.” 

 J 
Julie Methven, CEO of 
the Compliance Insti-
tute of South Africa, has 
a lot on the  go.  

           Although the Institute 
has been going since 1998 
it’s no longer a best kept 
secret and no longer the sole 
domain of financial services. 
In a world where the need for 
good governance, ethics and 
compliance grows daily – the 
role our local Compliance 
Institute fills keeps expand-
ing and includes financial 
services, gambling, and gov-
ernment departments and 
municipalities.

Areas the Institute is focus-
ing on include the develop-
ment of standards, profes-
sional qualifications and 
setting up links with other 
compliance bodies interna-
tionally.

The Institute is still in the 
process of developing an 
occupational curriculum and 
was one of the pilot projects 
of the QCTO (Qualification 
curriculum for trade and 
occupations) that formed 
part of SAQA. A curriculum 
with six tasks and 11 subjects 
was developed – focusing 
on compliance practice as 
opposed to compliance 
management.  These were 
then adapted for SAQA where 
they need to be registered as 
a professional qualification. 
Methven says that SAQA is in 
the process of transitioning 
from an old to a new Act and 
they are awaiting guidance 
from SAQA under which Act 

the curriculum sits. Under 
the old Act a qualification is 
recognised  and under the 
new Act a qualification and 
professional designation can 
be recognised simultane-
ously.  

A professional designation 
would be recognised under 
the old Act – but separately 
from the qualification. The 
professional designation 
(similar to a CA for example) 
focuses on qualifications, 
skills, knowledge and experi-
ence.

The Institute’s Board 
exams will comprise Board 1 
and Board 2 – Board 1 should 
be implemented for the first 
time in September this year, 
and all things going to plan, 
by 2012 a higher diploma in 
Compliance Practice will be 
available. 

Methven has also set up 
contacts with various inter-
national compliance bodies 
and the Compliance Institute 
of South Africa is a founding 
member of the International 
Federation of Compliance 
Associations – along with 
Australia, the US and Ireland. 
“Starting slowly,” Methven 
says and looking at issues like 
standards and portability of 
qualifications. 

Australia is quite advanced 
as far as qualifications go, ac-
cording to Methven, and the 
US combine their ethics and 
compliance bodies. Here at 
home, Methven has close ties 
with the Ethics Institute.

Growing compliance 

internationally also focuses 
on our neighbours in Africa 
and Methven and the team 
will be holding an Africa 
Awareness day where they 
will invite English speaking 
Sub-Saharan African coun-
tries to spend the day with a 
view to setting up their own 
compliance bodies in their 
countries. 

Each of these in its own 
represents a major achieve-
ment by a very small organi-
sation. The Institute is non 
profit – but self funding.  
What started out as an Insti-
tute for banks that moved 
rapidly into financial services 
is now on the brink of bring-
ing good compliance practice 
and management to many 
other areas of our economy 
and country. 

No longer the best kept secret

Navigating compliance in 2011

Julie Methven: Board exam 1 
to be ready by July

Masthead - south africa’s largest network for 
independent financial advisors takes a look 
at compliance developments for financial 
advisors 

What is Masthead 
doing to prepare 
members for RE1 and 
RE2 exams?
Masthead has implemented 
a number of measures to 
prepare their members for 
the upcoming Regulatory ex-
ams. “We have been making 
our members aware of these 
exams since notice of them 
was published in 2008”, said 
Ian Middleton, Masthead’s 
managing director. “We also 
ran well-attended compli-
ance workshops late last 
year, informing members 
of how the exams work and 
what they would need to 
prepare”. “In the Western 
Cape alone we had a turnout 
of approximately 90% of 
our members attending our 
half-day sessions, showing 
us that there is an appetite to 
learn and a commitment to 
the support that Masthead 
provides”, added Middleton. 
“While we do not provide 
training ourselves, we have 
reached agreement with 
three training providers to 

assist members in prepar-
ing the exams”. In addition, 
Masthead has reached an 
agreement with an examina-
tion body to facilitate exams 
for their members wherever 
they may be.

Treating Customers Fairly 
– how does it apply to finan-
cial services?  

“The Treating Custom-
ers Fairly (TCF) initiative 
looks at the whole life cycle 
of a financial product and 
includes the point at which 
advice is provided”, said Mid-
dleton. This aspect of advice 
is already heavily regulated 
in terms of FAIS. “We see TCF 
as an initiative which will 
bring the whole industry 
into line with the principles 
of consumer protection, 
fairness and clients mak-
ing informed decisions as 
envisaged by FAIS”, added 
Middleton. “Advisors have 
effectively been regulated in 
the advice phase of the TCF 
life cycle through FAIS since 
2004. TCF creates more bal-
ance in regulation because 

it spreads the obligations by 
placing an onus on provid-
ers pre- and post- the advice 
phase and we welcome this 
development”. From an 
independent financial advi-
sor point of view, TCF should 
be viewed as a positive step. 
Middleton explained, “Advi-
sors now have more peace of 
mind that the financial prod-
ucts which they are in effect 
“on-selling” to customers 
will deliver the benefits that 
are promised in the market-
ing material on which they 
base their advice”. 

How do we deal with 
so much legislation?
We have a mountain of 
legislation in the financial 
services industry, much of 
it complex and involved. 
Dealing with all this 
legislation takes time and 
resources. “We believe that a 
regulated industry is better 
than an unregulated one,” 
said Middleton. Much like 
there should be rules of the 
road… for everyone. Can you 
imagine the chaos if there 
were no traffic laws. “We also 
recognise that things change 
– products change, economic 
conditions change, cus-

tomer expectations change, 
and governance standards 
change”, he added. 

“Regulation should evolve 
as the industry and its 
broader needs change. If it 
did not, we would become 
frustrated”, said Middleton. 
So, we learn to live with 
changing regulation. But, 
changing regulation does 
not mean more regulation, 
and effective regulation does 
not mean there is a need 
for more regulation, added 
Middleton. He explained 
that, too often, more regula-
tion is seen as the preferred 
choice, certainly the easier 
one. Things tend to fall down 
and become ineffective. Laws 
are good where adherence 
to them is monitored and 
sanctions for contraventions 
are enforced. “Before new 
regulation is introduced, ex-
isting regulation should be 
reviewed and the question 
should be honestly answered 
- is there gap in the regula-
tion and therefore a need 
for more, or is the gap in the 
policing and enforcement?” 
We believe in appropriate 
regulation… regulation that 
has a defined objective, is 
simple to understand, easy 

to follow, relatively inexpen-
sive to implement, and is 
actively enforced.

Is there more 
legislation ahead?
According to Ian Middleton, 
we can expect some tweaks 
to existing legislation and we 
can expect some additional 
legislation. We need only 
look to countries like the UK 
and Australia to get a sense 
of what may be introduced 
into SA. “We know that 
our regulators keep an eye 
on developments in those 
countries even if they don’t 
introduce foreign regula-
tions verbatim into our 
industry. We know that they 
look to international trends 
and are in regular contact 
with their international 
counterparts”, said Mid-

dleton. This, we believe, is a 
good thing and ensures that 
SA benefits by being part of 
the global financial serv-
ices landscape. But, before 
simply introducing what’s 
good for a foreign market 
we think there should be 
serious consideration given 
to whether it is good and 
necessary for the local mar-
ket, added Middleton. Apart 
from the changes which 
may come on the regulatory 
front, we’ve already seen 
the first signs of increased 
enforcement and we believe 
this will continue, said Mid-
dleton. “On a personal note, 
we’d be pleased to see some 
consolidation with appropri-
ate enforcement rather than 
new regulation for the sake 
of regulation”, said Mid-
dleton.


