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EDITORIAL

“To improve is to
change, to be
perfect is to

change often”

Winston Churchill

At the halfway mark of
2018, the Office of the
FAIS Ombud considers
the changes introduced
to the financial services
industry, as well as in its
Office.

Not only has this year
seen the implementation
of the long awaited Twin
Peaks, but the Office
welcomed a new Om-
bud, Mr Naresh Tulsie.

Change is often a painful
and messy process, but it
is not possible to pro-
gress without change.
Socrates said that “the

secret of change is to
focus all of your energy,
not on fighting the old,
but on building the

7

new.

This requires a change of
attitude and the willing-
ness to embrace the
challenges that come
with change.

Part of building the new,
is building relationships
with the industry and
other stakeholders, in
order to strengthen our
approach towards edu-
cating consumers about
their rights and responsi-
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bilities.

With this first edition of
FAIStime, we highlight
some of the changes and
new concepts introduced
by Twin Peaks, introduce
our readers to the new
Ombud, and focus on the
effects of technology on
the financial services in-
dustry.

We are proud to share
this changed newsletter
with you, and look for-
ward to many more!

The Editor




AROUND THE TABLE WITH NARESH TULSIE

Mr Tulsie celebrated three
months at the FAIS Ombud
at the end of July 2018. It
has no doubt been an
eventful ride, and we
stopped to ask him some
questions about his experi-

ence thus far:

You moved from the pri-
vate sector to a state
owned entity. What was
the most challenging part
of this change?

Getting used to the provi-
sions of the PFMA and
treasury regulations. In
addition, the number of
stakeholders with whom
on-going engagement is
essential, like the Minister
of Finance, National Treas-
ury, FSCA, the

and many more.

industry,

How did the industry
changes affect the Office?

like
advice, fin tech, emergence
and the
required more

Developments robo-

of call centres,
likes has
than ever that there be
greater and more closer
engagement with the in-
dustry, as opposed to hav-
ing a formalized approach.
The industry is facing a
number of challenges,
which this Office has to
understand better. Having
a more open relationship
can only assist in expe-
diting expedi-
tious, cost efficient and fair

informal,

resolution of complaints.

What is the biggest re-
ward of your position as

FAIS Ombud?

Making a positive differ-
ence in people's lives by
resolving complaints ami-
cably, and where required,
utilizing the powers grant-
ed to this Office to hold
those engaging in poor
market practices accounta-
ble for their actions by
making recommendations,
issuing determinations and
in suitable instances, high-
lighting such conduct with
the Regulators for them to
investigate and intervene.

Any words of wisdom?

Provision of financial ser-
vices is not difficult—it is
people who make it diffi-
cult. In dealing with con-
sumers, keep the customer

MEET THE GRADUATE TRAINEES OF 2018

We are proud to welcome
our Graduate Trainees for
2018!

The FAIS Ombud is com-
mitted to the youth of this
country, and to assist in
the development of skills in
This Office also
supports an inclusive finan-

general.

cial sector, as envisioned
by National Treasury.

To this extent, the Office
provides graduates with an
opportunity to gain mean-
ingful workplace experi-
ence to complement their
studies. Through the initial
training program, the grad-
uates do not only receive
technical

product and

training, but also guidance

with soft skills, to
better equip them
for an office envi-
ronment. The grad-
uates continue to
receive on-the-job

training during their

stay.

It is also imperative
for our develop-
ment, to diversify

skills in the Office,
by recruiting gradu-
ates in future in oth-
like
Auditing, Economics,

er disciplines

Commerce and IT.

We wish the graduates
well on their journey, and
trust that their time at the
FAIS Ombud, will
memorable one!

be a
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at the heart of your decision
making. If not, and this leads
to a complaint at our Office,
remember that we are finan-
cial consumers too. We have a
fair idea of how the financial
services industry functions,
and the interaction between
the various role players includ-
ing financiers, intermediaries,
insurers, as well as the nature
of the relationships between
them and the financial consid-
erations involved. If required,
we will hold you accountable

for poor customer outcomes.

“Education is the

most powerful
weapon which you
can use to change

the world”

Nelson Mandela
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THE FINANCIAL SECTOR TRIBUNAL — THE OMBUD’S PERSPECTIVE ON THE

CHANGES

Written by: Melani Winkler

“The Tribunal has
the power, in
exceptional

circumstances, to
make a  cost
order against a
party to the
proceedings”

The Financial Sector
Regulation Act (9 of
2017) came into effect
on 1 April 2018, and
brought about signifi-
cant changes to the
financial services in-
dustry. The former
Appeals Board of the
Financial Services
Board has been re-
placed with the Financial
Sector Tribunal, as stated in

Chapter 15 of the Act.

Section 218 provides for
the definition of a decision.
These are not limited to
decisions that a decision-
maker will make, in terms
of a financial sector law
where it relates to a spe-
cific complaint. It can be
extended to instances
where a decision-maker
omitted to make a decision
within either a prescribed
period, or within a reasona-
ble period. A decision-
maker can therefore be
held accountable for the
failure to timeously and
attend to

complaints received by its

expeditiously

office.

The power of the Tribunal
in respect of the orders it
can make does not only
include setting aside the
decision, remitting it to the
decision-maker for further
consideration or dismissing
it. The Tribunal can also
impose an administrative
penalty, as provided for in
Chapter 13 of the Act. The

Tribunal has the power, in
exceptional circumstances,
to make a cost order
against a party to the pro-
ceedings.

Section 228 and 229 deals
with the right to be in-
formed of the decision tak-
en, as well as the right to
reasons for the decision.
Section 230 provides for
the right to have a decision
reconsidered by means of
an application to the Tribu-
nal. The reconsideration of
a decision equates to an
internal remedy as one
would find in the Promo-
tion of Administrative Jus-
tice Act.

On 21 May 2018, the chair-
of the Tribunal
signed rules in accordance
with section 227 of the Act.
The rules will govern the

person

processes to be followed by
prospective applicants.

Following receipt of an ap-
plication for reconsidera-
tion, the decision-maker
must submit underlying
documents, together with
further reasons where nec-
essary. This allows the deci-
sion-maker the chance to
make additional represen-
tations.

An application may be
lodged with the Tribunal
for the suspension of a de-
cision, pending the hearing
of an application for recon-
sideration. The decision-
maker can oppose the ap-

plication. The decision-
maker can also oppose an
application for the submis-
sion of further evidence, a
condonation application, or

a joinder application.

A person with a direct and
substantial interest in the
decision upon which the
reconsideration application
is based, may apply to be
joined as a party to the
proceedings.

The Tribunal has also intro-
duced stricter rules with
regards to the hearing of a
matter itself. The maximum
time allowed to present
arguments, are limited to
two hours per party.

An application for leave to
appeal in respect of a de-
termination issued by the
FAIS Ombud, will still be
dealt with in terms of sec-
tion 28 of the FAIS Act, read
with rule 12 of the Rules on
Proceedings of the Office.

Not only does the Act pro-
vide more powers to the
Tribunal, but it also increas-
es the accountability of all
decision-makers. Decision-
makers therefore have to
be more transparent in
their processes, not only by
providing a proper out-
come to a complaint, but
also by informing complain-
ants of their right to have a
decision reconsidered.
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FAST PACED DEVELOPMENT OF FINTECH IS LIKELY TO SPARK GREATER

REGULATORY SCRUTINY IN SOUTH AFRICA

The wind of change in the
financial services sector is
gaining traction as financial
technology or fintech is trans-
forming how, where and
when investments and pay-

ments are made.

Without doubt the era of
fintech is starting to spread
through the financial sector,
disrupting the traditional way
that this
product and services to the

industry delivers

consumer.

These innovations have the
potential to broaden access to
financial products and ser-
vices for all in our society and
represent both a com-
petitive threat and an
opportunity for opera-
tors. The financial ser-
vices industry is adopting
fintech strategies by ei-
ther their
own capabilities or col-

laborating with technolo-

establishing

gy companies to serve
their
better, improve risk man-

own customers

agement systems, and
grow market share.

The fintech innovation is
placing the spotlight on
regulators and what role
they can play in this new,
sometimes unregulated do-
main of financial services.
With the imminent launch of
the Financial Sector Conduct
Authority (FSCA), fintech will

become a key focus area.

Jurgen Boyd, Deputy Execu-
tive Officer for Collective In-
at the
Financial Services Board (FSB)

vestment Schemes

and Chairperson of the Regu-
latory Steering Committee,
says one of the future strate-
gies is to focus on fintech
developments, and to under-

stand the impact it will have
on the conduct and inclusion
mandate of the FSC A. Re-
search will need to be con-
ducted in this regard, to in-
form the FSCA’s policy direc-
tion with regards to fintech,
consideration is  currently
being given to our approach
to innovation hubs, accelera-
tion hubs and
where financial

sandboxes
institutions
can approach the conduct
authority for direction on how
regulation impacts on new
innovative developments and
to test new innovations in a
safe environment,

Boyd.

explains

“Whether new or amended
regulatory requirements are
needed will be dependent on
the outcome of the above
mentioned initiatives,” he
said.

Compared to traditional finan-
cial services providers, fintech
firms have generally demon-
strated nimbleness and the
ability to innovate in more
creative ways. Regulators,
especially in emerging econo-
mies like South Africa, are
more often reactive to these

technological innovations, but in
line with our new mandate as the
conduct authority we need to
adopt a more proactive ap-
proach. . Boyd says that it is also
important that we co-ordinate
our approach to Fintech with
other financial regulators and in
this regard an inter-governmental
committee on fintech has been
established to ensure a harmo-
nised approach which will include
engaging with the fintech sector.

He adds that a dedicated struc-
ture will be established in the
FSCA which will be appropriately
resourced for fintech. “We have
identified where there will be a

need for different skills within the

FSCA ensuring that the regulator
does not lag behind in skills and
expertise vis a vis the industry it
regulates,” he says.

The FSCA will pay attention to all
aspects of fintech insofar as it
impacts the services being
offered to the customer, the
channel through which the ser-
vice is offered, the entity provid-
ing the service as well as any
after sales barriers a customer

may encounter.

EY’s Africa Financial Services Risk

Management Leader  Abigail

Viljoen says globally, the
emergence of new technolo-
gies in financial services is a
challenge for all regulators
immaterial of the regulatory
regime under which they
operate. Where regulators
are actively promoting and
supporting disruptive inno-
vation and competition by
both fintech and more tradi-
tional  financial  services
firms, such as in the UK,
Singapore,
there are several common

Australia and

themes and approaches that
these regulators have taken.

“They are dynamic in their
approach, keeping an open
mind and engaging
closely with innova-

tors,” says Viljoen.

Examples of this in-
clude the introduction
of an internal Innova-
tion Hub by the Finan-
cial Conduct Authority
in the UK and regula-
tory sandboxes for
the development of
new products and
services in all three
jurisdictions, as well
as dedicated fintech
teams.

They are proactively working
with all market participants,
including new entrants and
incumbent firms, to drive
efficiency and collaboration
across different parts of the
ecosystem.

FSCA Twin Peaks
Newsletter - reproduced with

Source:

permission of the FSCA

Image: Shutterstock



Written by: Marc Alves

“The most

prominent

criticism of
robo-advisors
is that one size
does not fit all
when it comes

to financial

advice”
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ROBO-ADVICE AND THE OFFICE OF THE FAIS OMBUD

Robo-advisors are  online
platforms which provide an
automated financial service.
Their aim is to solve the issues
of managing a financial prod-
uct on behalf of their clients,
and in this way remove the
middleman and put control in
the hands of the clients. The
client completes an online
after which the
platform automatically recom-

process,

mends a pre-constructed fi-
nancial product/s based on
the information provided.

Typically, the process consists
of a risk questionnaire togeth-
er with information about the
client’s financial goal. The data
is then analysed, and the
platform  will suggest a
product/s. Robo-advisors usu-
ally have a number of pre-
constructed product portfoli-
os, which they recommend by
matching a customer’s risk
appetite with the portfolio’s
risk level. The whole process is
digital and can be completed
online with very little adminis-
trative burden. This makes it
convenient and simplifies the
process of concluding the
purchase of a financial prod-
uct.

Most recently, local short-
term insurer OUTsurance
launched its own robo-advisor
- OUTvest, a service accessible
via a mobile app or the Web
site. Willem Roos, group CEO
of OUTsurance, said at the
time the firm's intention with
the launch was to help con-
sumers save and invest, easily
and cheaply. "Just like we
turned insurance on its head,
we're aiming to do the same
with investing. We're living in
a digital age where people are
more comfortable using smart
Web sites and apps to make

decisions while previously
this was only entrusted to a
face-to-face advisor. OUT-
vest makes investing simpler,
smarter and more affordable
with the consumer at the
centre."

Advantages of Robo-

advisors

Apart from the convenience
factor, a significant benefit
for robo-advisors is the abil-
ity to keep costs low when
compared to their human
counterparts. The saving in
fees is due to the automa-
tion process of acquiring new
clients.

Disadvantages of Robo-

advisors

The most prominent criticism
of robo-advisors is that one
size does not fit all when it
comes to financial advice.
One can make a strong argu-
ment that human advisors
can have a much better feel
for the financial position of
the customer and give a
more personalised overall
service. Cash flow planning,
liability
portfolio restructuring and

analysis, existing
estate planning are currently
beyond the capabilities of a
robo-advisor. The question
of how the underlying prod-
ucts in the portfolios were
selected is also an important
one. Is the robo-advisor truly
independent and does it look
at all options in the market?
Or is it part of a product
provider and therefore rec-
ommends only their prod-
ucts? Based on these an-
swers, the customer should
have an indication of what
level of independence he or
she is receiving from the
robo-advisor in question .

The new fit and proper re-
quirements as set out in
Board Notice 194 of 2017 for
Financial Service Provider’s
(FSPs), key Individuals and
representatives that became
effective on 1 January 2018
defines robo-advice or auto-
mated advice as; “the fur-
nishing of advice through an
electronic medium that uses
algorithms and technology
without the direct involve-
ment of a natural person”

The Office of the FAIS Ombud
has to date not received any
complaints related directly or
indirectly to robo advice. The
reason for this may well be
attributable to the following:

Even though these robo-
advice platforms are gaining
traction, they are not that
widespread in South Africa
and they are mostly confined
to online investment tools,
who claim not to provide
advice.

Barriers to accessing the
internet are still experienced
by significant sections of the
population, which means
that robo-advice platforms
are confined to a fraction of

the market.

Lack of knowledge by the
users of robo-advice
platforms as to their rights in
terms of the FAIS Act and the
quality of the advice provid-

ed.

Regardless of whether these
online financial advice tools,
commonly referred to as
robo-advisors, claim that
they are not giving advice,
they must still be licensed by
the Financial Services Con-
duct Authority (FSCA) in or-

der to provide financial ad-



vice. At the very least, these
platforms still act as an inter-
mediary in facilitating a trans-
action between a client and a
product provider and would
need to be registered under
the FAIS Act to provide inter-
mediary services.

There are two ways in which
robo-advice can be utilized
that could affect the manner
in which complaints are inves-
tigated by this Office. The first
being where robo-advice
platforms are used directly by
In this

these platforms would either

consumers. instance
need to register as FSPs them-
selves or operate off an ex-
isting FSP’s
there are key individuals be-

license, where
hind the product responsible
for ensuring that the advice is
appropriate for customers. In
order to comply with FAIS
regulations, an FSP that pro-
vides robo-advice must have
at least one key individual
employed who meets compe-
These
include the technological ca-
pacity to understand the algo-
rithms being used in the robo-
advice process, the assump-
tions and the risks. He or she

tency requirements.

has to further monitor and
review the automated advice

Picture courtesy of Moneyweb:
Robo-advisors — should you use
them — Posted 24 June 2017

generated and ensure it is
suitable for the investor, and
compliant with changing legis-
lation.

Currently in South Africa the
focus of prevailing legislation
is primarily on customer out-
comes, this means that focus
in this instance would be on
the competencies of the key
individuals in the firms behind
robo-advice platforms, more
than, for example, the details
of the algorithms behind the
product. This would therefore
not appear to pose an imme-
diate threat to the Office of
the FAIS Ombud as the focus
will remain on the outcome of
the complainant’s interaction
with such platforms and the
appropriateness of the advice
provided, and not require, at
least for now, the specialized
technical skills needed to in-
terpret the quality of applica-
ble algorithms.

This may however be an area
of focus going forward if the
evidence of other jurisdictions
is anything to go by. Develop-
ments in countries such as the
US, where the Financial Indus-
Authority
(Finra) has gone so far as to

try  Regulatory

develop regulatory principles

behind
digital advice tools, insisting

for the algorithms

that firms should effectively
“govern and supervise” the
algorithms used, and the UK’s
Financial Conduct Authority
(FCA), who have developed a
toolkit that firms can use to
evaluate the effectiveness of
automated advice tools, sug-
gest that this will be become
a very specilised and focused
area for an Office such as the
FAIS Ombud.

The second way in which robo
-advisor platforms can be
used is by financial advisors,
who are increasingly looking
for  technology solutions
which can assist them in giv-
ing comprehensive financial
advice. This may well be the
most optimal use of such robo
-advice platforms, as whilst
these platforms are able to
take emotion out of the equa-
tion when making a recom-
mendation,

can have a much better feel

human advisors

for the financial position of
the investor and give a better
overall service, in terms of
cash flow

liability  analysis,

planning,
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existing portfolio restructur-
ing and estate planning;
currently beyond the capa-
bilities of a robo-advisor.

In discussions with leading
industry figures, the focus
going forward would also be
on what is referred to as
Bionic Advice. This refers to
the situation where the
client would utilise a tradi-
tional robo-advice platform
but have the option to sim-
ultaneously communicate
with a representative of the
financial services provider
either telephonically or by
way of a chat forum.

In this instance the oppor-
tunity for complaints to be
submitted to this Office is a
lot clearer, as a result of the
involvement of a human
financial services provider
who has contracted directly
with the complainant on the
basis of the rendering of
advice, which would need
to be appropriate to his or
her needs and circumstanc-
es.




Written by:

Melani Winkler

“Justice cannot
be for one side
alone, but must
be for both”

Eleanor Roosevelt

PROPERTY SYNDICATIONS—THE CHALLENGE CONTINUES

Property syndication com-

plaints are no laughing
matter, especially for the
many individuals affected

by the loss of investments.

The Office is cognisant of
the frustrations caused by
the delays in finalising a
long list of complaints. A
process plagued by litiga-
tion has seen the Office
shelving these matters for
the past couple of years.
Having finally received an
outcome, the Office is once
again actively pursuing the
outstanding complaints.

This exercise is not painless
either. Unfortunately not
every property syndication
complaint is justiciable.
There are a number of hur-
dles that has to be crossed
before a matter reach de-

termination stage.

The first challenge is in re-
spect of whom a complain-
ant perceive his complaint
to be against. In this re-
gard, the former Appeal
Board (now the Tribunal)
made it clear in the matters
of Siegrist and Bekker (FAIS
cases 00039/11-12/GP1
and FAIS0661/10-11/WC1)
that is it not within the
scope of the Rules govern-
ing the procedures in this
Office, to consider a com-
plaint without reference to
the actual complaint filed.
In other words, the com-
plaint may not be extended
to a party not mentioned in
the complaint. If the com-

plaint has not cited the cor-
rect respondent, the Office
may therefore not direct
the complaint elsewhere.

The purpose of this Office is
to assist consumers—the
man on the street—with
complaints against financial
services providers. Here lies
our challenges. Our inter-
pretation of the law is not
that the legislature intend-
ed for this process to be
cumbersome, so that it ne-
cessitates the appointment
of a legal representative to
draft pleadings in order to
formulate a complaint.

To overcome this problem,
a new complaint form was
recently launched to guide
complainants to provide as
much detail as possible
about the party they are
complaining against, and on
which grounds.

The second obstacle is that
of prescription. In terms of
Section 27 (3) (a) of the FAIS
Act, the Ombud must de-
cline to investigate a com-
plaint which relates to an
act or omission which oc-
curred on or after the

date of
ment of the Act, but
on a date more than

commence-

three years before the

date of receipt of the
complaint by the
Office. It can be better
explained as the date
upon which a person

became aware, or

/,

ought to have been ,ﬂ_\{«

aware of the problem with
the investment.

No complaint can be pur-
sued without having regard
to the common law princi-
ple of audi alteram partem:;
to hear both sides of the
story. The Rules on pro-
ceedings of the Office in
conjunction with the Act,
provides for certain process-
es to be followed that allow
all parties involved to make
representations on a
matter. The complaint
would only move to deter-
mination stage if both ver-
sions were heard, but de-
spite conciliation attempts,
it could not be resolved ami-

cably.

The Office has employed
additional resources to as-
sist with the pending prop-
erty syndication matters.

It might be small consola-
tion to those who have been
waiting for years for an out-
come, but we trust that we
can move these matters to
resolution in the next cou-

ple of months.

[ Sond
investment!
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FROM THE TRIBUNAL'S PEN

The FAIS Ombud is guided
not only by the FAIS Act
and the General Code of
Conduct, but also by the
rulings provided by the
Financial Sector Tribunal,
formerly known as the Ap-
peal Board of the FSB.

The challenges with prop-
erty syndication matters
have already been alluded
to in detail. However, the
delays in finalisation of
these matters are also ex-
acerbated by respondents
who continue to approach
the Tribunal for a reconsid-
eration of the determina-
tions made by the FAIS
Ombud, mostly on grounds

not relevant to the merits

of the actual case. This
despite having not only the
Tribunal rule against such
financial service providers,
but also the High Court.
These decisions resulted

from respondents pre-
senting the same argument
ad infinitum, without any

merit.

In the matter of Koch &
Kruger Brokers CC and Oth-
ers v DVR and another
(FAB40/2018), the Tribunal
has found as follows:

“The time has unfortunate-
ly arrived to inform the
instructing attorney that
too many of the applica-
tions that emanate from

POINTS TO PONDER

Miss DL
Adams vs Thiersen Brokers
(PTY)Ltd t/a HCT Consult,
Mr Jacques Carstens and
Mr Hendrik Thiersen

Determination:

The complainant, Miss Ad-
ams, a 29-year-old adult
female, purchased a 2013
Aveo 16L 5
Door, on 4 January 2013.
On the same day, she ap-

Chevrolet

plied for a comprehensive
short-term insurance policy
with Mutual & Federal. The
complainant was assisted
by a member of the dealer-
ship in securing the policy
with Mutual and Federal.

During 2014, the complain-
ant approached the re-
spondent and dealt with

one of its representatives,
from whom she requested
a quotation from SANTAM.
The quotation was accept-
ed by the complainant, and
the policy with SANTAM
incepted on 1 August 2014.
On 16 January 2016, the
complainant was involved
in a motor vehicle acci-
dent, and the vehicle was
written off. Upon submis-
sion of the claim, the com-
plainant became
that the respondent’s rep-
resentative had incorrectly

aware

insured the vehicle as a
2003 Chevrolet Aveo 1.5,
with an insured value of
R30 000, as opposed to a
2013 Chevrolet Aveo 1.6L 5

Door. The complainant

his office
are, prima
facie, vexa-
tious and -

amount  to

an abuse of process. The
issues raised in this appli-
cation have nearly all been
raised in previous applica-
tions and appeals - unsuc-
cessfully. The applications
are on a template and
more often than not deal
with generalities and not
with the particular facts of
the case.

The application is dis-
missed”.

The Office welcomes this
decision and trust that it

was subsequently provided
with an Agreement of Loss
from SANTAM for R26 500,
which was the insured val-
ue of R30 000, less the
basic excess of R3 500. The
complainant rejected this
offer and refused to sign
the document. She claimed
that the respondents were
negligent in rendering fi-
nancial services to her.

For the record, the com-
plainant’s vehicle was prior
to this, insured by Mutual
and Federal for the retail
value of R123 100. The
complainant approached
this Office with the request
that respondents be or-
dered to settle the claim in

will assist in the expeditious
finalisation  of  pending

matters.

Whilst we appreciate and
accept that each matter has
to be adjudicated on its own
merits, the Office will not
hesitate to approach the
Regulator for assistance
where we find financial ser-
vice providers to be obstruc-
tive where it concerns the

resolution of complaints.

full for the correct value of
the vehicle at the time of
the accident. The retail
value was R95 100 at the
time of the claimed event.

After having been provid-
ed with the opportunity to
respond to the allegations
raised by the complainant,
the respondent claimed
that firstly, it had been
unaware of the complain-
ants exiting cover with
Mutual & Federal and that
the complainant herself
had been uncertain as to
the vehicles year model.
Furthermore, it was the
complainant who had re-
quested cover in the
amount of R30 000. De-



“Success is the
result of perfec-
tion, hard work,

learning  from
failure, loyalty
and persis-
tence”

Colin Powell

POINTS TO PONDER—continued

spite numerous attempts
made by this Office to re-
solve the matter, the re-
spondent remained reso-
lute in its stance not to
resolve the matter with the
complainant.

During the investigation of
this complaint, this Office
approached SANTAM, the
insurer, to determine how
the policy had incepted. It
was established that the
respondent’s  representa-
tive had telephonically con-
tacted the insurer to obtain
a quotation and subse-
guent to that had contact-
ed the insurer to accept the
guotation on behalf of the
complainant. It was evident
from the recorded conver-
sation that it was the re-

spondent’s representative

that had unilaterally, and
despite numerous attempts
by the underwriter to ques-
tion the validity of the infor-
mation provided, that sub-
sequently chose to select
the year model as 2003.
This when he had been fully
aware of the exact descrip-
tion of the vehicle as a
Chevrolet Aveo 1.6 hatch
2013 model.

This Office was therefore of
the view that there had
been a violation of the Gen-
eral Code of Conduct for
Authorised Financial Ser-
vices Providers and Repre-
Code’).
Despite having all the rele-

sentatives  (‘the

vant and available infor-
mation to have ensured
that an appropriate recom-
mendation was made, the

respondent had failed to do
so. In addition, it was found
that the respondent had
failed to act with the re-
quired due skill care and
diligence in the interests of
the client, as provided for by
the Code.

A determination was issued
in favor of the complainant
on 28 March 2018, and this
Office ordered that the re-
spondent pay the complain-
ant’s loss in the amount of
R65 100. This Office can also
confirm that subsequent to
the issuing of the determi-
nation, the respondent
sought to resolve the matter
with the complainant, and
payment was made in full
and final settlement of the
matter.

Complaint: MvF

The complainant (aged 45)
claimed that during August
2015, she met with the
respondent’s  representa-
tive to discuss the options
available to invest an
amount of R277 000, which
she inherited from her late
husband. The primary ob-
jective was for the funds to
be invested for growth, and
to generate a monthly in-

come.

She was informed that she
would receive a monthly
income of R3000 from the
investment, which is exact-
ly what she received from
the inception of the invest-

ment during September
2015, up to January 2016,
when the income suddenly
ceased.

The complainant attempted
to get answers as to why the
income had stopped, how-
ever, the respondent’s rep-
resentative informed her
that she was not able to
contact the product provid-
er and in fact, was not even
accredited to market the
product in the first place.
The complainant had not
been aware that the repre-
sentative sold her a product
that she was not authorised

to sell by the respondent.

As she had met with the
representative at the re-
spondent’s office, she had
been under the impression
that she would be provided
with a product endorsed by
the respondent.

The complainant ap-
proached this Office seeking
for the respondent to re-
fund her initial capital.

Investigation:

The complaint was referred
to the respondent to allow
it to respond to the allega-
tions raised. The respond-
ent claims that the com-
plainant had required a flex-



ible investment that would
allow for future ad-hoc
investments, and had that
she had been presented
with two options in an
attempt to meet those
The

furthermore stated that its

needs. respondent
investigation indicates that
the complainant had in-
vested R100 000 in one of
the options provided, and
that it could not find any
documentation showing
that the investment at the
centre of the complaint
had been presented to the

complainant.

The respondent was also of
the view that even if she
had been provided with

known that it was not ac-
credited by the respond-
ent. This view was support-
ed by the fact that the
complainant had signed its
Statutory Disclosure Notice
that clearly reflected the
that
indeed accredited.

product providers
were
As the entity was not listed
as an accredited product
provider, the respondent
was unwilling to accept any
liability.

This Office responded that
the essence of the com-
plaint was that when ren-
dering advice to the com-
plainant, the respondent’s
representative had pre-
sented a range of financial

disputed product to the
complainant, without ever
specifically bringing it to
the complainant’s atten-
tion that the product was
not authorised by the re-
spondent. The complain-
ant was simply allowed to
labour under the false im-
pression that it was just
one of a range of products
offered by the respondent.
This Office was further of
the view that as the trans-
action was conducted in
the
whilst the representative,

respondent’s offices
an employee, was on duty,
it had the effect of lending
a further layer of authen-
ticity to the transaction.
This Office was also satis-

fied that the facts as pre-
sented satisfied the test
for wvicarious liability in
that the wrongful act was
committed by an employ-
ee while acting in the
course and scope of her
employment, thereby cre-
link be-

tween the conduct of the

ating a causal

employee and the employ-
er.

A recommendation was
made that the matter be
resolved with the com-
plainant. The respondent
subsequently accepted the
and
the
matter in the amount of R
313 722.63, an offer that

recommendation

offered to settle

the alleged investment, products, including the was accepted by the com-
that she ought to have plainant.

Complaint: SvM

Facts: The respondent informed where this Office request- vide concise details with

The complainant applied
for a comprehensive motor
policy
with the respondent for his
2012 VW Polo Comfortline.
The inception date of the

vehicle insurance

policy was 1 February
2015,
premium  payable
R1500. The complainant
claimed that on 5 March

2018, his vehicle was in-

and the monthly
was

volved in an accident
which damaged the sun-
roof. The complainant sub-
sequently submitted a
claim which was rejected,
as it was claimed that the

sunroof was not covered.

the complainant that he
ought to have sought addi-
tional cover for the sunroof
as it was not a standard
feature of the vehicle. The
complainant claims that at
application stage he was
informed that he had to
take out additional cover
only if the sunroof was not
fitted by the manufacturer.
Therefore, had he been cor-
rectly advised, he would
have known to apply for the
additional cover.

Investigation:

Correspondence was di-

rected to the respondent

ed that it provide docu-
mentation in compliance
with the General Code of
Conduct, that the respond-
ent’s representative
sought to obtain all rele-
vant and available infor-
mation to ensure that the
recommendation made
would be appropriate to
the complainant’s needs
and circumstances. It was
furthermore put to the
respondent that compli-
ance with this section of
the Code was required to
have ensured that its rep-
resentative would have

been in a position to pro-

regards to the need to
have the sunroof specifi-
cally insured, thereby plac-
ing the complainant in a
position to make an in-
formed decision.

In response to the corre-

spondence  from this
Office, the respondent
reconsidered its stance

and settled the matter to
the
complainant with an offer
of R49 903.26 in full and
final settlement.

satisfaction of the



THE FAIS OMBUD DOES MANDELA DAY

On 18 July 2018, the Office
participated in the 67
minutes to commemorate
the values of the late Nel-
son Mandela. The purpose
and the aim of the out-
reach was to give back to
the community in which
the office is located, as well
as to share and spread the
spirit of Ubuntu by giving
back to those who are less
fortunate than ourselves.

A number of our employ-
ees visited the Silversig Old
Age Home. The home is
situated on 513 Ja-
smynlaan Street, Silverton
and is a warm and loving
home for 109 elderly peo-

ple. In addition to dedi-

Written by: Sthando Kunene

cating their time, the em-
ployees of the FAIS Om-
bud donated variables
such as toiletries,

clothes and food.

Our passionate and ded-
icated employees spent
the better part of the
morning engaging in activi-
ties at the home to assist
the helpers and to make
the lives of the elderly a
little easier. Although our
staff were only at the Old
Age Home for 2 hours, they
assisted in ensuring cleanli-
ness in various areas of the
home which alleviated this
duty from the helpers.

After a pleasant morning of

.

laughing and

interacting
with the elderly people,
the members of our office
left 109 elderly people
feeling loved and appreci-
ated by the organisations
which they call their neigh-
bours.
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MAKE EVERY DAY A MANDELA DAY

“We can change the world and
make it a better place.

It is in your hands
to make a difference.”

Nelson Mandela

“What counts in life is not
the mere fact that we have
lived. It is what difference
we have made to the lives
of others that will deter-
mine the significance of the
life we lead.” — Nelson Man-

dela




Veas

Physical Address:

Cnr Lynnwood Road and Sussex Avenue
Lynnwood

Pretoria

Tel number: 012 4709080
Email: info@faisombud.co.za

Website: www.faisombud.co.za

CONGRATULATIONS!

The FAIS Ombud was es-
tablished in terms of sec-
tion 20 of the Financial
Advisory and Intermedi-
ary Services Act, (37 of
2002) (FAIS Act). The FAIS
Ombud is a schedule 3A
entity in terms of the
Public Finance Manage-
ment Act, (1 of 1999)
(PFMA) and reports to
the Minister of Finance
through the Transitional
Management Committee
of the FSCA.

The main objective of the
FAIS Ombud is to investi-
gate and resolve com-
plaints in terms of the
FAIS Act and the Rules
promulgated  thereun-

der.

A special note to Michael Will-
more, one of our graduate
trainees whose choice of name
for the newsletter, was selected
as the winner!


http://www.faisombud.co.za/

