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EDITOR’S NOTE

EDITOR: Tembisa Marele

A

s you may know, the financial sector in

In the course of doing this, there may be some

South Africa has undergone significant

disagreement over the course of action taken by

changes with the signing into law of the

a regulated financial services entity regulator

Financial Sector Regulation Act (FSRA). This

itself. That’s why in this issue, we delve into

saw the birth of a dedicated market conduct

dispute resolution mechanisms provided for in

regulator,

the FSRA. This includes the Ombud Council and

the

Financial

Sector

Conduct

the setting up of a Financial Services Tribunal,

Authority (FSCA).

which replaces the former FSB Appeal Board.
We’ve adapted this publication accordingly,
now calling it the FSCA Bulletin. Through this

Also in this issue we discuss the possible key

publication, we will continue to bring you the

areas that the upcoming FSCA regulatory

latest developments in the financial sector

strategy will cover and how the TCF outcomes

from a regulatory perspective.

can be applied in the retirement funds sector.

As you may know, the FSCA is the conduct

As always our lines of communication are open

regulator of financial institutions that provide

to you to get in touch. You can get in touch with

financial products and services, including

us using the contact information provided.

banks, insurers, retirement funds and market
infrastructures. Our aim is to enhance and

Enjoy!

support the efficiency and integrity of financial
markets and to protect financial customers
by promoting their fair treatment by financial
institutions.
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Dispute Resolution Mechanisms
under FSR Act
NOKUTHULA MTUNGWA
Media and stakeholder relations Manager, FSCA

T

he South African financial services industry will
see significant changes as the Financial Sector
Regulation Act, 2017 (Act No.9 of 2017) (FSRA), is
gradually implemented, and the sector will also see
other entities being established. Apart from the Financial
Sector Conduct Authority (FSCA) and its twin sister the
Prudential Authority (PA), the FSRA also gives effect to the
Ombud Council as well as the Financial Services Tribunal,
which replaces the former FSB Appeal Board.

SHORTCOMINGS IN DISPUTE
RESOLUTION IN SA
According to a consultation policy document by the
National Treasury (NT), effective financial sector ombud
schemes are needed to drive the financial sector to serve
South Africans better. There are currently six different
schemes, each providing a dispute resolution platform
that is free to consumers and is external to financial
institutions. There are many differences in how these
ombud schemes are established and how they operate,
including the fact that some are established through
statute while others are established through industry
initiative.

While the ombud system has provided vital assistance
in resolving the disputes of many customers, there have
been some weaknesses that may be hampering the
achievement of good customer outcomes. The system is
also some what underutilised and insufficiently known.
Improvements to the overall efficiency and effectiveness
of this system are therefore a key focus area of the Twin
Peaks reforms.

The FSRA takes the first step toward addressing
shortcomings in the system. It creates an
Ombud Council as a fulltime statutory body,
tasked with ensuring that customers are able
to access effective, independent, fair and
timely dispute resolution.

OMBUDS STRUCTURE
The FSRA will introduce a new ombuds structure with
an Ombud Council, which will serve as a registrar of all
financial industry ombud schemes (ombuds). This is
expected to result in a more harmonised and consistent
approach to adjudicating customer complaints by
ombuds, as jurisdictional coverage and challenges faced
by different ombuds schemes will be resolved through the
Ombud Council.

Apart from the Financial Sector Conduct Authority (FSCA) and its twin sister the (Prudential Authority), the
Financial Sector Regulation Act, 2017 (Act No.9 of 2017) (FSRA) also gives effect to the Ombud Council as well as the
Financial Services Tribunal, which replaces the former FSB Appeal Board.
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A Chief Ombud will be appointed
by the Finance Minister to oversee
the day-to-day management and
administration of the Ombud Council.
The FSRA aims to further improve the
effectiveness of the industry ombuds
by protecting their independence
and impartiality.
FSCA Senior Legislation Specialist
Adv Tshifhiwa Mavhuthugu says the
role of the Ombud Council is, inter alia,
the registration of industry ombuds,
promoting co-operation between
and co-ordination of activities of
ombuds, resolving overlaps of the
jurisdictional coverage of different
ombuds
and
monitoring
the
performance of ombuds, etc.
Currently, there is an ombud
responsible for banking, short-term
and long-term insurance, retirement
funds, and Financial Advisory
and Intermediary Services (FAIS).
“Technically the Ombud Council will
serve as a ‘Master Ombud’ for the
financial services sector ombuds
schemes,” says Adv Mavhuthugu.
Treasury says a simplified structure
offers economies of scale and
flexibility when the workload is
distributed between the different
financial sectors. There will also
be a single interface for the entire

value chain of product provision
and distribution, which will make
the system simpler for consumers
to understand and provide full
sector coverage and transparent
performance oversight by the
Minister and Parliament.
Hayley Pfeifer, senior educational
administrator at the SA Institute of
Financial Markets, says the current
policy paper suggests the ombud
system will remain as it is with some
tweaking such as strengthening the
Ombud Council (governance and
oversight) and ensuring awareness
by consumers of the various
ombuds. The latter is a problem:
many consumers do not know of
the existence of the industry ombud
schemes.

FINANCIAL SERVICES
TRIBUNAL
The implementation of the FSRA
has also set the ball rolling for the
Financial Services Tribunal, which
has been established to reconsider
the decisions of, or an omission to
take decisions by, a financial sector
regulator,
authorised
financial
services provider, statutory ombud or
market infrastructure as outlined in
section 218 of the FSRA.
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The Tribunal is an adjudication
forum similar to the old FSB Appeal
Board. However, its mandate is wider
than the old FSB Appeal Board,
as it adjudicates applications for
reconsideration of decisions taken
in terms of a financial sector law
by any financial sector regulator,
ombud, authorised financial services
provider or market infrastructure.
According to Adv Nonku Tshombe,
General Counsel of the FSCA, the
Tribunal is an independent body with
its members being appointed by the
Minister of Finance. The chairperson
of the Tribunal is responsible for
managing its work.
According to Adv Tshombe, the
tribunal will consist of as many
members as the Minister determines.
But at least two members must
be retired judges and two other
persons must be experienced or
knowledgeable in respect of financial
products and services, among other
things.

The two retired judges
that have been appointed
to the Tribunal are
Judges Y Mokgoro and L
Harms.
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Our Vision
To ensure an efﬁcient
ﬁnancial sector where
customers are informed
and treated fairly
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AN UPDATE ON MARKET CONDUCT REGULATORY REFORMS -

IMPLEMENTING A TWIN PEAKS
REGULATORY FRAMEWORK

BY THANDOLWETHU MASANGO
Communications Coordinator, FSCA

I

mplementation of the Twin Peaks
regulatory framework has been
set in motion. To facilitate a smooth
transition into the new FSCA the
Finance Minister has appointed
a
Transitional
Management
Committee (TMC) comprising the
former Financial Services Board
(FSB) Executive Committee, the
Board Chairman, Mr Abel Sithole, and
Ms Katharine Gibson in an advisory
capacity. The TMC will perform all
the functions of the FSCA Executive
until the Commissioner and Deputy
are appointed, and it will stay on in
an advisory role for three months
after the appointments.

Currently, the TMC is spearheading
the process of putting together a
regulatory strategy for the FSCA. The
FSCA Regulatory Strategy as well
MOUs between the FSCA, Prudential
Authority and other regulators will be
published by end October 2018.

FSCA priority focus areas –
issues that the Regulatory
Strategy will highlight:
One of the first things the FSCA
will focus on is building a new
organisation that has new structures,
new functions and new skills that will
aid it in executing the new mandate.
Transformation
and
inclusion
will also be on the FSCA’s agenda

Prudential Authority (PA) will be responsible for regulating
banks, insurers, cooperative financial institutions, financial
conglomerates and certain market infrastructures.

Financial Sector Conduct Authority (FSCA) is the market
conduct regulator of financial institutions, that provide financial
products and financial services, financial institutions that are
licensed in terms of a financial sector law, including banks, insurers,
retirement funds and administrators, and market infrastructures.
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from the onset. The TMC and the
Commissioner is currently reviewing
the FSCA’s role in supporting and
monitoring the effectiveness of the
Financial Sector Codes.
Another
focus
area
is
the
development of a robust and
comprehensive market conduct
regulatory framework for the conduct
of business through the Conduct
of Financial Institutions (COFI) Act
and conduct standards, and market
efficiency and integrity through a
financial markets framework that
will govern how the FSCA conducts
its business going forward.
In 2017 the SARB established the
Financial
Technology
(FinTech)
committee to strategically assess the
emergence of fintech in a structured
and organised manner and to
consider its regulatory implications.
The FSCA is a member of this
committee. The regulator has also
made provision for an innovation
hub in its new organisational
structure that will focus solely on the
regulation of fintech.
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With regards to consumer education,
the FSCA will have powers to set
standards for industry education
initiatives. This aspect will also be
extensively addressed in the strategy.
Treating Consumers Fairly (TCF)
remains the key driver of the evolving
conduct regulatory framework and
will inform the design and objects
of the COFI Bill. Currently, the key
regulatory reforms are structured to
deliver TCF outcomes – for example,
the new Insurance Policy Protection
Rules (PPRs) and the Retail
Distribution Review (RDR).
Both the FSCA and PA are concerned
with
culture
and
governance
frameworks of the industry – the
FSCA’s main focus being on whether
these support a culture of fair
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customer treatment and manage
conduct risks. Our approach to
supervision and enforcement aims to
monitor the quality of TCF delivery,
respond proactively to risks to TCF
delivery, and sanction failure to
deliver TCF.

CONDUCT OF FINANCIAL
INSTITUTIONS (COFI) BILL
Existing sectoral legislation will be
reviewed, amended and ultimately
replaced with the COFI Bill, this is to
ensure a comprehensive, consistent
and complete approach to governing
the conduct of financial institutions
across the financial sector.
An expert panel has been constituted
to make inputs on an early draft of
the Bill. The National Treasury (NT)
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will embark on a programme of
public consultation on later in 2018.
The COFI structure will be broadly
aligned to the TCF product life-cycle.
An interface between COFI and other
regulatory frameworks, particularly
the Financial Markets Act (FMA), is
being considered. This is in order
to determine which aspects belong
in the FMA, and also to determine
the respective roles of COFI, the
FSCA, the PA and the financial
market infrastructures. This will be
informed by the financial markets
review project currently underway
and the regulatory framework for the
payments systems, which will look at
how best to determine the respective
roles of the FSCA, NPSD in the SARB,
and PASA.

REGULATORY FOCUS

IMPLEMENTING TCF OUTCOMES IN
RETIREMENT FUNDS
BY THANDOLWETHU MASANGO
Communications Coordinator, FSCA

T

reating Customers Fairly (TCF) is
the cornerstone of the Financial
Sector Conduct Authority (FSCA). This
is the message Mr Olano Makhubela,
Divisional Executive for Retirement
Funds at the FSCA, shared at the
recent Batseta conference.
According to Mr Makhubela, funds
and service providers must put
retirement fund members at the
centre of every decision they make.
Funds and service providers are
ultimately responsible for ensuring
that they adhere to the TCF
guidelines, making TCF outcomes
visibly applicable to clients.
TCF is a consumer protection
framework that requires all regulated
financial
institutions,
including
retirement funds and their service
providers, to demonstrate that they
have implemented and are delivering
the six TCF outcomes in the way they
conduct their business.

In reviewing their policies, processes
and procedures, boards of funds
must ensure that the TCF outcomes
are
appropriately
addressed,
implemented
and
continuously
monitored. TCF is ultimately about
a commitment to a culture of fair
treatment – something which can
only be achieved by the board itself.
Although operational actions to
achieve this can be outsourced to
another party, it should be noted
that, even where some actions
are outsourced, the board remains
ultimately accountable for the
implementation of and adherence to
the outcomes.

APPLYING TCF TO
RETIREMENT FUNDS
Recently
the
FSCA
released
the
document
“Guidance
to
boards of retirement funds for
the implementation of the TCF
outcomes”. The guidance document
lists the TCF outcomes and further
explains the application of these as
follows:
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Outcome 1 – Customers are
confident that they are dealing with
firms where the fair treatment of
customers is central to the firm
culture
Boards of retirement funds should be
confident that the retirement fund
is managed and administered in
such a way that the fair treatment
of members and beneficiaries is
central to the retirement fund’s
culture. Member satisfaction should
not be misconstrued as fairness, as a
member’s/beneficiary’s satisfaction
with the service provided does not
necessarily mean that the fund has
treated the member fairly.
Outcome 2 – Products and services
marketed and sold in the retail
market are designed to meet the
needs of identified customer groups
and are targeted accordingly
Retirement fund products and
services should be developed and
administered to meet the needs and
expectations of members and former
members of the retirement fund, who
include:
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(ii)

beneficiaries of members or
former members of the 		
retirement fund;

(iii)

nominees or dependants of
members or former
members of the retirement
fund;

(iv)

participating employer(s)
participating in the
retirement fund; and

(v)

spouses or former spouses
of members or former
members of a retirement
fund.

This is to achieve the ultimate goal
of providing appropriate retirement
income for members.
Boards should not be influenced
or induced by current or potential
providers of financial products and
services, which may result in the
products and services purchased
by the fund being inappropriate or
not offering value for money for the
retirement fund, its members and
beneficiaries.

Complaints and service call data must
be taken into account in assessing
the suitability of the products,
investments or services provided to
members and/or beneficiaries.
Bundling of products and services, or
excessive incentives to funds, may
lead to inappropriate or unnecessary
products or services. The board must
ensure that the retirement products
provided by the fund are appropriate
after considering the needs and
risk profile of the members and
beneficiaries.
The board must also understand and
monitor the risks of the retirement
fund products/investments offered
by the fund. It must further ensure
that members and beneficiaries
have sufficient information to make
an informed decision in selecting
investments and other options
offered by a fund.
Surveys on the needs of members
and beneficiaries must be done to
ensure that the services provided
meet the needs of the members
and beneficiaries, and should not

MR OLANO MAKHUBELA
Divisional Executive for
Retirement Funds at the FSCA
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be conducted by consultants and
intermediaries, who may tend to
design retirement products that will
be to the benefit of the consultant/
service provider, giving rise to a
conflict of interest.
Outcome 3 – Customers are given
clear information and are kept
appropriately informed before,
during and after the time of
contracting
Members and beneficiaries should
receive
clear
and
appropriate
information regarding the retirement
fund, retirement benefits and the
operations of the fund before joining
(where applicable), on joining and
regularly during their membership of
the fund.
Boards must provide members
with sufficient information and,
if necessary, advice to ensure
that member and beneficiaries
understand the type of fund, e.g. DB,
DC, pension or provident fund, and
how the benefits relating to the type
of fund will influence their ultimate
benefits.

REGULATORY FOCUS
Boards must also provide timeous
and appropriate information as and
when important events or changes
take place. They must ensure
that members and beneficiaries
receive annual benefit statements,
information regarding the process
that must be followed in terms of the
rules and the PFA to lodge an enquiry
or complaint.
Information provided must at all
times be current and appropriate; it
must be clear and understandable.
The risks of the relevant investment
products invested in, especially in the
case where a fund offers individual
investment choice, and the fees, costs
and charges in respect of members’
retirement fund savings must be
clear and simple – as must be the
long-term impact for not preserving
and the income tax impact where a
member intends to withdraw from
a fund. The late or non-payment of
contributions and any change in

policy or legislation that might have
an impact on members’ retirement
savings must also be communicated.
Outcome 4 – Where customers
receive advice, the advice is
suitable and takes account of their
circumstances
Where boards and/or members of
retirement funds receive advice,
the advice must be suitable and
take account of their respective
circumstances. Boards must at
least ensure that the intermediaries
appointed are, where applicable,
appropriately licensed, understand
the products and have sufficient
expertise as well as ensure that they
understand the risks of products and
receive sufficient information on the
possible risks involved before taking
a decision.
Boards must verify whether the
advisor will receive any incentives
from the service provider for selling
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a specific product and whether there
are similar products on the market
with which the product in question
can be compared. They must also
ensure that the product is suitable
for the needs of the fund and its
members.
Outcome 5 – Customers are provided
with products that perform as firms
have led them to expect, and the
associated service is both of an
acceptable standard and what they
have been led to expect
Retirement funds must provide
products and benefits which perform
in a manner that meets the needs
and reasonable expectations of their
members. These should be in line
with what members have been led to
expect.
Boards must ensure that current
products and services are regularly
reviewed for suitability and obtain
information about new products and
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service providers. Members must
know the costs, fees and expenses
relating to the fund and how these
impact their ultimate benefits.

barriers to submit a claim, make a
complaint, change products and
switch providers where the rules of a
fund allow for such choices.

Outcome 6 – Customers do not face
unreasonable post-sale barriers to
change product, switch provider,
submit a claim or make a complaint

Boards
must
establish
and
implement an effective complaints
management
process.
The
complaints management process
must not frustrate complainants
due to insufficient resources or
ineffective processes.

Retirement funds and members
should not face unreasonable

According to Mr Makhubela, the
FSCA has allocated the trustee
toolkit as a mandatory programme
for trustees, ensuring that trustees
have the necessary skills to manage
member funds. It will also continue to
adopt a consultative approach to TCF
implementation.

Treating Customers Fairly (TCF) is a consumer protection framework that requires all regulated financial
institutions, including retirement funds and their service providers, to demonstrate that they have implemented
and are delivering the six (6) TCF outcomes in the way they conduct their business.
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Our Mission
To ensure a fair and
stable ﬁnancial market,
where consumers are
informed and protected,
and where those that
jeopardise the ﬁnancial
well-being of consumers
are held accountable
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FSCA GETS A SEAT ON
THE IOSCO BOARD

BY ELMARIE HAMMAN
Market Infrastructures, FSCA

M

r Jurgen Boyd, the FSCA’s
Divisional Executive for Market
Infrastructures, has been elected as
the Growth and Emerging Markets
(GEM) Committee representative
on the International Organisation
of Securities Commissions (IOSCO)
Board for a two-year term (20182020). His term commenced with
the inaugural meeting of the new
IOSCO Board held earlier this year in
Budapest, Hungary.
IOSCO is the leading international
policy forum for securities regulators
and is recognised as the global
standard
setter
for
securities
regulation. Its membership regulates
more than 95% of the world’s
securities markets in more than
115 jurisdictions and it continues
to expand. The IOSCO Board is the
governing and standard-setting body
of IOSCO and consists of members
from 33 securities regulators.
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This year’s IOSCO Conference focused
on key challenges facing securities
regulators.
In
their
meetings,
the IOSCO Board, IOSCO’s GEM
Committee, the four Regional
Committees
and
the
Affiliate
Members Consultative Committee
(AMCC) advanced their initiatives
aimed at protecting investors,
ensuring
fair,
efficient
and
transparent markets, and mitigating
systemic risk.

INVESTOR PROTECTION
AND INVESTOR
EDUCATION
The Board discussed how best to
approach the continuing growth of
Initial Coin Offerings (ICOs). It agreed
to develop a Support Framework to
assist members as they consider how
to address the domestic and crossborder issues stemming from coin
offerings that could impact investor
or consumer protection.
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MR JURGEN BOYD
FSCA’s Divisional Executive for
Market Infrastructures
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The Board also made progress on
its work to protect retail investors
from the risks stemming from the
offer of binary options and other
OTC-leveraged products, particularly
by unlicensed firms on a crossborder basis. Members discussed
enforcement practices found to be
effective in mitigating the risks of
these products to unsophisticated
retail investors. In addition, the
Board reviewed proposed measures
to help members regulate retail OTCleveraged products, including:

•

•

A toolkit of policy
measures with
guidance for members
to regulate the
offer and sale of
these products by
intermediaries; and
A toolkit of investor
education material
with guidance about
the products and the
firms that sell them.

STRENGTHENING THE
STRUCTURAL RESILIENCE
OF CAPITAL MARKETS
In the area of asset management, the
Board discussed exchange traded
funds and heard from an IOSCO
member-led group conducting an
exploratory workstream linking any
idiosyncratic risks that may arise
from ETF structures.
It also reviewed the progress of
IOSCO’s efforts to complete its work
on measuring leverage in investment
funds. This work forms part of
IOSCO’s commitment to take forward
the relevant Financial Stability Board
(FSB) recommendations to address
potential structural vulnerabilities
related
to
asset
management
activities.
In
the
area
of
standards
implementation, the Board supported
a proposal to assess the consistency
in implementation by various IOSCO
members of money market fund
(MMF) reforms against IOSCO’s 2012
recommendations for MMFs. The
MMF reforms are a key component
of G20 efforts to transform shadow
banking into resilient market-based
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finance in the wake of the global
financial crisis.
Members also supported a proposal
for a third implementation review
of the Principles for the Regulation
and Supervision of Commodity
Derivatives Markets. IOSCO issued the
principles in 2011 to ensure a globally
consistent approach to oversight that
aims to improve price transparency
and deter market manipulation in the
commodity derivatives markets.

ADDRESSING
INFORMATION SHARING
ISSUES
Board members discussed the
implications for IOSCO of the
European Union General Data
Protection Regulation (GDPR), the
European data privacy regime
that takes effect in all EU member
states from 25 May 2018. The
Board discussed how the GDPR
interacts with information sharing
and
cross-border
cooperation
among IOSCO members under the
IOSCO Multilateral Memorandum
of
Understanding
(MMoU)
on
cooperation
and
exchange
of
information and it will continue to
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engage with European authorities to
address any issues that are identified
as the GDPR is implemented. The
MMoU is the primary instrument
used by securities regulators to
combat cross-border misconduct in
financial markets.

ANALYSING THE ROLE OF
SECURITIES MARKETS IN
SUSTAINABILITY ISSUES,
AND THE RELATED
ROLE OF SECURITIES
REGULATION
Board
members
shared
their
experiences regarding non-financial
reporting, sustainability disclosures
and other aspects of sustainable
finance in their jurisdictions. They
agreed to establish an informationsharing network among IOSCO
members to gain insight into
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the issues around sustainability,
including the details of issuer
disclosure and its relevance to
investor decision making. The Board
discussed the work of the GEM
Committee in enabling sustainable
capital markets in emerging markets.
Many GEM Committee members
are adopting frameworks designed
to foster the growth of sustainable
instruments
and
enhance
transparency and disclosure.

EXAMINING THE ROLE
OF REGULATION IN
FINANCIAL TECHNOLOGY
AND AUTOMATION
The Board agreed to launch a
Fintech Network to facilitate the
sharing of information, knowledge,
and experiences related to FinTech
among IOSCO members. The Fintech
Network also will serve as a forum
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for collaborative work on regulatory
issues, trends, and emerging risks.
As a longstanding member of
IOSCO, the Financial Sector Conduct
Authority (FSCA) has developed and
maintained a strong and effective
presence in the regulatory field
over the past years in South Africa
and internationally while working
closely with its counterparts to
establish equally tenable regulatory
frameworks elsewhere in Africa.

Mr Boyd’s participation as
the GEM Committee Board
Representative will enable the
FSCA to actively promote and
reinforce the need for more
active participation and greater
collaboration among emerging
market members as well as
within IOSCO.

THE FSCA WARNS THE PUBLIC TO
ACT WITH CAUTION WHEN DEALING
WITH THE FOLLOWING ENTITIES:

WARNINGS

FTO CAPITAL
It has been brought to the attention of the FSCA that FTO
Capital (an entity operating a forex trading platform, and
which is registered in the Republic of Marsha Island) has been
soliciting and rendering financial services to clients based in
South Africa.
FTO Capital is not authorised as a financial services provider
and is not a representative of an authorised financial services
provider. Persons rendering financial services without
a licence or without being appointed as representatives
are acting in contravention of the Financial Advisory and
Intermediary Services Act, 37 of 2002. Such contravention is
an offence which carries a fine not exceeding R10 million or
period of imprisonment not exceeding 10 years.

FAIRTREE CAPITAL
According to information received, the website of the said
entity advertises the provision of financial services to members
of the public under the name of Fairtree Capital. From the
contents of the website, it seems that the owner or controller
of the website is fraudulently attempting to lure the public into
depositing funds for untoward and/or unlawful purposes.
Fairtree Capital is an authorised financial services provider
with FSP number 25917. It was confirmed that the authorised
Fairtree Capital does not have any affiliation with the
mentioned website. No other company is registered with the
FSCA under the same name. The owner or controller of the
website is unlawfully using the identity of Fairtree Capital.

KOPANO PROJECTS
According to the information received, Kopano Projects
purports to be a financial services provider (FSP) with an FSP
number: 107200.
Kopano Projects is not authorised in terms of the Financial
Advisory and Intermediary Services Act, 2002 (“FAIS Act”), to
render any financial advice and intermediary services and the
FSP number 107200 has not been allocated to any authorised
financial service provider by the FSCA.
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WARNINGS

The FSCA again reminds consumers who wish to conduct financial
services with an institution or person to check beforehand with the FSCA
on either the toll-free number (0800 110 443) or on the website www.fsca.
co.za as to whether or not such institution or person is authorised to
render financial services.

DONAFIN (PTY) LTD
Donafin and its representatives Leon Lincoln and Sean Westcott
are not authorised in terms of the Financial Advisory and
Intermediary Services Act, 2002 (“FAIS Act”), to render any
financial advice and intermediary services.
Donafin is rendering financial services to the public, including
charging a fee for the claiming of pension fund benefits, alleging
that these funds were invested overseas and that they have been
fighting to have them returned to the members of the public. From
the information gathered by the FSCA it appears that Donafin has
been operating in KwaZulu-Natal as well as in Gauteng Province.
It is the FSCA’s view that the abovementioned individuals are
conducting an unregistered business and providing advisory and
intermediary services without the necessary authorisation. This
means that members of the public are not protected.

METRO FINANCE (PTY) LTD
The FSCA received information that Metro Finance (Pty) Ltd is
offering various types of loans, to members of the public, on the
internet, telephonically and via email.
According to the information received, Metro Finance (Pty) Ltd
purports to be a “patent” of Majestic Financial Services CC with
FSP Number 10035. Majestic Financial Services CC confirmed that
it is not involved nor affiliated with Metro Finance (Pty) Ltd in any
way.
Metro Finance (Pty) Ltd is not authorised in terms of the Financial
Advisory and Intermediary Services Act, 2002 (“FAIS Act”), to
render any financial advice and intermediary services.

JACKSON SHAW
The FSCA received information that an individual who calls
himself Jackson Shaw (“Mr Shaw”) is offering personal and
business loans to members of the public in return for a fee. Mr
Shaw is not authorised in terms of the Financial Advisory
and Intermediary Services Act, 2002 (“FAIS Act”), to render any
financial advice and intermediary services.
Mr Shaw claims to be from Galaxy Financial Advisors (Pty) Ltd
FSP 4721, an authorised financial services provider. Galaxy
Financial Advisors (Pty) Ltd has confirmed that the individual
is unknown to them and that they have never had any dealings
with him. It is the FSCA’s view that the abovementioned entity is
using the authorised financial services provider’s name without
authorisation.
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AUTHORITIES FLEX
THEIR MUSCLES

BY JONATHAN FOURIE, FA NEWS

W

hen
Twin
Peaks
was
implemented in April, a whole
new approach to regulation was
brought into a market that was
already facing massive regulatory
reforms. Because of this, a few seeds of
concern took root within the industry.
There were a lot of questions that
needed to be answered, and concerns
that needed to be addressed.
In an effort to allay concerns, National
Treasury (Treasury), the South
African Reserve Bank (SARB) and the
Financial Sector Conduct Authority
(FSCA) recently held a Twin Peaks
Workshop.

ESTABLISHING POWERS
One of the major concerns that
the industry had when the issue of
Twin Peaks was discussed was the
division of powers between a section
of the SARB which would become
the financial services industry’s
Prudential Authority (PA) and the
FSCA.

Because of these concerns, many
insurers, brokers and advisers began
to ask: who am I answerable to?
For prudentially regulated entities
like insurers and banks, the short
answer is: you are answerable to
both of the new regulators, with the
licence held by the PA as part of the
Banks Act / Insurance Act.
“You are also answerable to each
regulator for different things, to the
PA for prudential requirements and
to the FSCA for market conduct
requirements. This is not different
from the pre-twin peaks licensing
framework, where entities like banks,
insurers and asset managers held
multiple licenses with different
registrars. A short-term insurer for
example would have been licensed
under the Short-term Insurance
Act and FAIS Act, and others,”
said Katherine Gibson, Member
of the Transitional Management
Committee at the FSCA.
Speaking at the workshop, Unathi
Kamlana, Head: Policy, Statistics
and Industry Support Department at
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IN THE MEDIA

the PA, said that the function of the
PA will be to regulate and supervise
financial market infrastructures,
banks and insurers prudentially in
terms of some sectoral laws.
“It is important to note that the PA will
only be responsible for supervising
those entities that are prudentially
regulated – not all financial services
– brokers for example will not fall
under the PA,” said Caroline da Silva,
Executive Regulatory Strategy at the
FSCA.

KEY INTERACTIONS
Gibson adds that even though the
PA has taken over the regulation
and supervision of insurers from
a prudential perspective, the role
of the FSCA remains as important
as ever for insurance and does not
diminish in any way, shape or form.
Its new mandate and powers allow it
to focus intensively on achieving the
fair treatment of financial customers,
across the financial sector including
banks,
prioritising
customer
outcomes. This will assist in
strengthening consumer protection
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and levelling the playing field for
product and service providers.
The FSCA and the PA will be engaging
on a number of key issues. One of
these is dual licensing. Kamlana
points out that the approval of
both regulators is necessary for an
institution to be licensed and that the
applicant must satisfy prudential and
conduct requirements.

LICENCING
CLARIFICATION
One of the major issues that industry
could not get its head around is
the licensing structure under Twin
Peaks.

licences under the Insurance Act
which has been communicated to
industry.
Obviously, a key bill when it comes to
licensing is the envisaged Conduct of
Financial Institutions Bill (CoFI Bill).
Prior to this, coordination with the PA
is to be dealt with in a memorandum
of understanding (MoU) with the
PA. “The MoU is necessary because
no new licences may be issued
unless, and until, both authorities
are satisfied that the licence may be
granted. Work on MoU with PA is well
progressed,” said Da Silva.

CoFI will also provide for a more
principles-based and proportionate
law that takes into account the
size and complexity of providers,
where possible easing unnecessary
regulatory burden whilst at the
same time ensuring more effective
consumer protection by supporting
strong
enforcement
of
those
institutions that do not put their
customers first. It also takes steps
to promote transformation of the
financial sector and support new
technologies in a way that in turn
creates a more inclusive financial
sector and economy.

Da Silva said that financial
institutions already licensed under
sector laws will not be affected by
any new licensing requirements.
In addition, any new licences will
still be issued under sectoral laws.
Insurance licensing moves to PA,
and there is a process for converting
current registrations of insurers to

Post implementation of CoFI, the
FSCA will issue each financial
services provider with a conduct
licence that authorises it to perform
one or more specified activities, with
respect to one or more specified
classes of financial products, to one
or more specified type of customers.
Prudentially regulated institutions
will then be required to have a
conduct licence and a licence under
the PA.

There is a proverb which says
that patience is a virtue. If
this is the case, the financial
services industry is very
virtuous indeed. However,
we cannot grumble any
longer because clarity is
being provided. The proof of
the pudding will now be in
the eating. Let’s see if this
licensing system is easier
than it was before.

CAROLINE DA SILVA

UNATHI KAMLANA

KATHERINE GIBSON

Divisional Executive: Regulatory
Policy

Deputy Registrar of Banks, SARB

FSCA, TMC Member

This article was first published on FAnews.
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FSCA YOUTH
EMPOWERMENT
CAMPAIGN
BY KHAYALAKHE NDLOVU
Consumer Education, FSCA

T

he Financial Sector Conduct
Authority (FSCA) rolled out its
youth empowerment campaign this
winter.
The primary purpose of the
campaign was to create awareness
of financial management and to
educate consumers (youth) on the
pitfalls that lead to bad financial
decision making. The secondary
aim of the project was to encourage
entrepreneurship and teach those
who are looking for employment
the proper way of applying for
jobs. Attendees were encouraged

to register their Curriculum Vitaes
(CVs) on the Department of Labour’s
database.
According to Lyndwill Clarke, Head of
the Consumer Education Department
at the FSCA, this is a holistic
campaign geared towards SA youth
empowerment. We have partnered
with some key stakeholders to
address, among other things, youth
unemployment, youth finance i.e.
how the young people use their
finances, entrepreneurship as well
as other challenges the youth face
today.
The youth empowerment campaign
seeks to address the challenges

CONSUMER
EDUCATION
the youth are facing by educating
them on the importance of money
management, their rights and
responsibilities
as
consumers;
offering
them
mentorship
programmes, the opportunity to
formally register informal businesses,
funding for growing and sustaining
their
businesses;
employment
platforms and educating them on
substance abuse and the impact of
substance abuse in their lives.
The campaign consisted of road
shows / radio outside broadcasts and
radio interviews on community and
commercial radio stations in each of
a number of the Gauteng districts. It
covered the City of Johannesburg

The primary purpose of the campaign is to create awareness of financial management and to educate consumers
(youth) on the pitfalls that lead to bad financial decision making.

21

FSCA Bulletin | Quarter 1 2018/19

CONSUMER EDUCATION

Metropolitan district, Ekurhuleni
Metropolitan and City of Tshwane
Metropolitan.
The FSCA partnered with various
key stakeholders for the campaign,
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including the Small Enterprise
Development Agency (SEDA), the
Companies and Intellectual Property
Commission (CIPC), the Department
of Trade and Industry (DTI), the
National Empowerment Fund (NEF)
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and the Department of Labour (DOL).
Each of these organisations dealt
with specific issues, addressing
the common challenges that South
African youth are facing.

EVENTS

FSCA: A CONDUCT REGULATOR IS LAUNCHED
BY RENEILWE MTHELEBOFU
Communications, FSCA

T

he FSCA was formally launched
recently, a move which saw
it becoming South Africa’s first
dedicated market conduct regulator
with oversight of financial services
companies, including banks.
Speaking at the event Acting
Commissioner Abel Sithole, said the
Financial Sector Regulations Act
(FSRA) provides a broad mandate and
scope for the FSCA to ensure improved
market outcomes in the South African
financial sector. “There needs to be a
paradigm shift that augments the
conduct regulator’s ability to assist
consumers in making good financial
decisions. Our expanded mandate,
which will include banks and other
credit providers (from a conduct
perspective), is designed to not only
give better protection to consumers,
but also further strengthen our
sector,” said Sithole.

The FSCA will strive for the
protection of financial customers
and the promotion of their fair
treatment by financial institutions.
It will also look to enhance and
support the efficiency and integrity
of financial markets, and assist in
maintaining financial stability in our
sector. “Importantly, the FSCA is also
required to support the overall policy
objectives of financial inclusion
and transformation of the financial
sector”, he said.
Keynote speaker, Finance Minister,
Nhlanhla Nene said that while the
FSCA will build on the momentum
created by the Financial Services
Board (FSB), its operations will
be a significant break from the
past, with a more intensive and
intrusive approach to regulation and
supervision. “Work is also underway
to harmonise market conduct
legislation. Once passed into law,
the Conduct of Financial Institutions
(COFI) Bill will entrench the principles
of fair customer outcomes across the
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sector. It will also enable the FSCA to
take a proactive, proportionate and
risk-based approach to regulation.”
The launch of the FSCA is a significant
milestone in the path to ensuring
that SA’s vibrant financial sector
advocates for improved outcomes for
all South Africans in collaboration
with all financial sector stakeholders.

Minister
Nhlanhla
Nene
BYFinance
NATIONAL
TREASURY,
FSCA
AND NCFEC
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MONEY SMART WEEK SOUTH AFRICA
(MSW SA) CAMPAIGN IN SUPPORT OF
FINANCIAL LITERACY

N

ational Treasury, in collaboration
with the Financial Sector
Conduct Authority (FSCA) and
the National Consumer Financial
Education
Committee
(NCFEC),
is launching an innovative and
inclusive new campaign – Money
Smart Week South Africa (MSW SA)
in October 2018. This is part of efforts
to drive financial education and
improve the financial literacy and
capability of South Africans.
MSW SA is a public awareness
campaign designed to promote
financial literacy and educate

consumers about the best financial
practices and management through
a range of different activities and
events organised over a week and
occurring under the banner of MSW
SA. Free educational seminars and
activities will be provided over
the course of a week, focusing on
making the general public aware
that financial education is accessible
and readily available, that qualified
institutions and individuals exist to
provide informed advice, and that
controlling their financial situation
can have a significant impact on

their future, as demonstrated in the
various facets of everyday life.
As a nation we recognise that South
African consumers of financial
services generally have limited
resources and skills to understand
the complexities of the products and
services provided by the financial
sector. Compelling consumer issues
such as the inability to evaluate the
appropriateness of financial products
in relation to personal circumstances;
predatory lending; high levels of
consumer debt; low saving rates; the
proliferation of pyramid schemes

National Treasury in collaboration with the Financial Sector Conduct Authority (FSCA), and the
National Consumer Financial Education Committee (NCFEC) is launching an innovative and inclusive
new campaign - Money Smart Week South Africa (MSW SA) in October 2018.

FSCA Bulletin | Quarter 1 2018/19

24

EVENTS
and financial scams; and limited
knowledge of recourse mechanisms
are some of the matters consumers
are subjected to. These have added
to the sense of urgency in the need
for, and recognition of, consumer
financial education.

At the core of these issues is the
need to increase individuals’
financial capability to make
financial decisions. As long as
people have relatively low levels
of financial education, they will
be prey to exploitation.
Conceptually, an inclusive “education
corridor” will be created between
Mamelodi and Soweto – along the M1
and N1 – in which a school, church,
business, government entity, NGO
and any other public group along
this route can facilitate the hosting
of financial education programmes

relevant to their communities.
Industry players and other civil
society organisations will be required
to support initiatives in terms of
providing activities and resources.
This innovative approach will bring
education to South Africans at the
places they frequent, rather than
expecting them to go out of their way
to attend workshops at designated
conference venues. This will ensure
a significantly wider reach, both in
terms of socio-economic groups and
numbers.
The success of the MSW SA will
depend on it receiving the necessary
support and the active participation
of a range of stakeholders to
amplify publicity and awareness
amongst South Africans and ensure
that high quality information and
activities are provided. Accordingly,
National Treasury has announced
the appointment of Mr Nhlanhla
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Nene, the Minister of Finance, as the
Patron of MSW SA. As Patron, the
Minister will ensure that the MSW SA
is accorded maximum support and
commitment from both the public
and private sector.
Financial literacy is a necessary
enabler of financial inclusion and
consumer protection, empowering
consumers and small business
owners to meaningfully participate
in the financial sector. Building trust
between consumers and financial
institutions cannot be achieved
without better consumer financial
education and this is confidence
which the Minister is determined
to restore in the financial system to
ensure that financial literacy and
capability levels are increased in
South Africa.
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Our Values
Agility

Camaraderie
Diligence
Fairness
Integrity
Perseverance
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Enhancing customer
conﬁdence in the
financial sector.

