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REPLACEMENT ADVICE RECORD: INDIVIDUAL RISK POLICIES – FSCA RESPONSE TO INFORMAL 
CONSULTATION FEEDBACK 

1 BACKGROUND AND SUMMARY OF THE CONSULTATION PROCESS 
Rule 19 of the Policyholder Protection Rules (PPRs) made under the Long-term Insurance 
Act, 1998, requires long-term insurers to meet certain requirements before entering into an 
individual risk policy that constitutes a replacement policy.  More particularly, the insurer is 
required to obtain a copy of the record of advice that the intermediary is required to provide 
to the policyholder in accordance with section 9(1)(d) of the General Code of Conduct 
under the Financial Advisory and Intermediary Services (FAIS) Act, 2002 and to satisfy 
itself that the record complies with the disclosure requirements in section 8(1)(d) of the 
General Code.  Rule 19.2.6 provides that the Financial Sector Conduct Authority (FSCA) 
may determine the format for the replacement advice record referred to in Rule 19.  

The FSCA’s predecessor, the Financial Services Board, provided a proposed draft 
Replacement Advice Record template for comment to industry associations represented on 
its Market Conduct Regulatory Framework Committee Steering Committee in March 2018.  
Comments were submitted by the following organisations: 

• The Association for Savings and Investment South Africa (ASISA) 

• The Banking Association South Africa (BASA) 

• The Financial Intermediaries Association of Southern Africa (FIA) 

• The Compliance Institute Southern Africa (CISA) 

• Masthead (Pty) Ltd. 

We take this opportunity to thank these organisations for their constructive comments and 
suggestions.   

 

2 SUMMARY OF KEY INPUTS PROVIDED AND FSCA RESPONSES  

The key inputs received by the above-mentioned commentators on the Replacement 
Advice Record (the Record) are summarised below, together with the FSCA’s responses: 

2.1. Requests for clarity on whether the Record is required in particular cases 

We were asked to clarify the relationship between the requirement to use the Record and 
our Retail Distribution Review (RDR) proposals.  Questions were also asked regarding the 
types of insurance policies and the types of distribution models in relation to which the 
Record is required. 

FSCA response: 

The initial RDR proposals, published by the FSB in 2014, proposed that the payment of 
commission should be prohibited in respect of replacement life risk policies (RDR Proposal 
OO).  In subsequent RDR updates, the FSB agreed to defer a final decision on 
remuneration for replacement policies until more progress had been made on confirming 
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remuneration models for life risk policies more generally.  The FSB confirmed that, as an 
interim measure pending final replacement remuneration decisions, insurers would be 
required to take increased responsibility for monitoring intermediary compliance with 
disclosure obligations in relation to risk policy replacements.  Rule 19 of the PPR’s under 
the Long-term Insurance Act and Regulation 3.9A of the Regulations to the Long-term 
Insurance Act1, were introduced to serve this purpose. 

The FSCA confirms that Rule 19 only requires a copy of the Record to be provided to the 
new insurer in respect of individual risk policies, and only where the intermediary provides 
advice in relation to the replacement.  The Record is therefore not required in non-advice 
distribution models, nor is it required for group scheme policies, investment policies2, or 
non-life (short-term) insurance policies.  Please note however that this does not alter any 
replacement disclosure obligations that intermediaries may have under the FAIS General 
Code of Conduct.  We also confirm that the Record is required to be provided by all types 
of intermediaries that provide replacement advice – both representatives of an insurer and 
independent intermediaries, as defined in the PPRs and the Long-term Insurance 
Regulations. (Using current RDR terminology, this means that the Record would in future 
need to be completed by both “product supplier agents” and “registered financial advisers”). 

2.2. Appropriateness of the Record for the low income market 

Concerns were raised that there are significant practical obstacles to submitting the Record 
in certain distribution models used in the low income market, as well as that the level of 
detail required to be inserted in the Record is unnecessarily complex for policies typically 
offered in these markets.  It was recommended by some commentators that, if Rule 19 is to 
apply to the low income market, a simplified version of the record should be developed. 

FSCA response: 

The FSCA acknowledges that further consideration of the application of Rule 19 in the low 
income market is required.  The requirement to comply with Rule 19 in the case of 
individual risk policies that are funeral or microinsurance policies will therefore be deferred.  
We will undertake further consultation to assess current replacement advice practices in 
this market and to determine the most appropriate approach. Please note however that, 
regardless of this deferral, the FAIS General Code replacement disclosure obligations 
continue to apply to replacement advice in respect of these policies. 

2.3. Implications for direct marketing models 

1 Regulation 3.9A requires insurers not to pay commission or to reverse commission paid on policies to which 
PPR Rule 19 applies, in certain cases of non-compliance with Rule 19. 
2 Note however that an individual risk policy may have an investment component, which is provided for in the 
Record. 
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The FSCA was asked to clarify how PPR Rule 19 and the requirement to use the Record 
will apply in direct marketing distribution models, particularly call centre models.  We were 
also asked whether, in such models, an “electronic signature” would be acceptable. 

FSCA response: 

Compliance with Rule 19 (and the related FAIS General Code disclosure obligations) in 
direct marketing models should be achieved in a similar manner as for other disclosure and 
communication obligations under the PPRs and FAIS respectively in relation to such 
models. Where the question of an “electronic signature” is concerned, please note the 
definition of “writing” in the PPRs. Please bear in mind too that Rule 19 only requires the 
Record to be provided to the insurer in cases where advice is provided.  It is not required in 
respect of direct marketing models that do not entail advice. 

2.4. Differences between the Record and existing ASISA processes 

A question was raised (not by ASISA) as to why the development of the Record was 
considered necessary over and above existing ASISA industry processes in relation to 
replacements, and why the content of the Record differs from the documentation insurers 
are required to complete through the ASISA process. 

FSCA response: 

The current ASISA documentation is not adequate to facilitate compliance with the 
replacement disclosure obligations in PPR Rule 19 and the FAIS General Code as it does 
not contain any product comparison information.  It would therefore also not enable 
insurers to comply with their disclosure monitoring responsibilities under Rule 19. It should 
also be borne in mind that the ASISA process is a voluntary industry protocol, and that not 
all long-term insurers are ASISA members.   

2.5. Scope to customise the format of the Record 

Commentators enquired whether it will be permissible to customise the format of the 
Record to include a provider’s own branding, to accommodate multiple policies, or to add 
additional questions or details. 

FSCA response: 

We confirm that it will be permissible to customise the format of the Record in the following 
respects: 

• To add the provider’s own branding. 
• To customise the number of columns or fields to accommodate the number of new 

policies and / or replacement policies concerned. 
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• To change colour schemes and font types, provided that there is no change to the 
prominence or visibility of any information. 

• Addition of fields to enable insertion of information required by the provider for its 
own administrative purposes (i.e. “for office use only” type of content). 

• Formatting changes necessary to adapt the Record for electronic completion. 

The following format changes are not permitted: 

• Changes to the order or sequencing of the content of the Record. 
• Changes to the wording of any requirements, questions or declarations. 
• The addition or deletion of any questions or required information. 
• Any changes that will result in any requirements or information being obscured or 

made less prominent. 

2.6. Sequencing of information on the Record 

A number of helpful suggestions were made to improve the flow of the document and to 
ensure more logical grouping of different types of information. Concerns were also raised 
that the draft Record required advisers to separately motivate why particular types of 
differences between the new and replaced policies were in the policyholder’s interests, 
whereas appropriate replacement advice requires a holistic comparison of the policy 
features rather than comparing specific features in isolation.  

FSCA response: 

The FSCA has implemented a number of the recommended changes.  The detailed policy 
comparison now precedes the overarching reasons for replacement.  The policy 
comparison section is now structured to group information for each main policy benefit type 
together, and information dealing with specific policy benefits is distinguished from more 
general, overarching policy features.  The requirements for the adviser to separately 
motivate the suitability of particular policy differences have been removed and replaced 
with a requirement to summarise the main types of policy differences and then, in light of all 
these differences, provide reasons as to why the replacement is in the policyholder’s 
interests.  See the “summary” requests in Part 3 and question 4.3 in Part 4. 

2.7. Specific drafting suggestions  

Various detailed drafting suggestions were made, including changes to better align the 
content to the replacement disclosure requirements of the FAIS General Code, to ensure 
consistency of terminology, and to add additional information fields to ensure additional key 
policy differences would be covered. It was also pointed out that certain parts of the draft 
Record were worded as requiring completion by the policyholder rather than the adviser 
and that it should be clarified that it is the adviser’s responsibility to complete the Record 
and ensure its content and implications are explained to the policyholder. 
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FSCA response: 

The FSCA has wholly or partially implemented most of the recommended drafting changes.  
Where we have not done so, this is because we felt our proposed wording was clear or 
where we felt that proposed additions would add unnecessary complexity to the Record.  

2.8. Concerns regarding insurers judging appropriateness of advice 

One commentator raised a concern that the requirement for the new insurer to review the 
Record would mean that the insurer will be making a judgment as to the quality of the 
replacement advice provided, and that this was not appropriate in the case of advisers that 
are not the insurer’s own representatives. Related concerns were raised that, in making 
such a judgment call, both the new insurer and the insurer of the replaced policy would lack 
objectivity. It was also suggested that, if such a judgment call is in fact being made, then 
the insurer/s should have sight of the full record of advice provided to the policyholder 
concerned, as viewing only the replacement disclosures would result in an incomplete view 
of the advice provided. Lastly, it was suggested that the Record should not be titled a 
“Record of Advice” as it was in fact little more than an administrative requirement. 

FSCA response: 

This concern relates to the requirements of PPR Rule 19 itself, rather than the content of 
the Record.  Nevertheless, we point out that Rule 19 does not require the insurer to assess 
the quality or appropriateness of the replacement advice, but only to satisfy itself that the 
adviser has complied with the replacement disclosure obligations under section 8(1)(d) of 
the FAIS General Code, and that the submitted Record “contains sufficient information 
regarding the replacement policy and the replaced policy to indicate that the intermediary 
took reasonable steps to satisfy himself or herself” of the suitability of the replacement.  We 
believe that this requirement is consistent with our RDR position that product suppliers 
should take a reasonable amount of responsibility for the customer outcomes of the 
distribution channels they select to market their products, without going so far as to render 
the supplier responsible for the actual advice provided.  Given this specific purpose, we do 
not believe that it is necessary or appropriate for the full record of advice to be made 
available to the insurer. 

The FSCA acknowledges that there is potential for the insurer/s concerned to be conflicted 
in their assessment of the Record – it is in the new insurer’s interest for the replacement to 
proceed and in the old insurer’s interest to retain the existing business.  However, we 
believe that the standardisation of the Record, in addition to the relatively limited scope of 
the assessment requirements (to focus on quality of disclosure rather than suitability of 
advice) adequately mitigates the risk of subjectivity. It should also be noted that where the 
new insurer is not satisfied that the Record meets the required standard, this does not 
result in a reversal of the transaction itself, but only in non-payment of commission to the 
adviser. 
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Where the title of the Record is concerned, although we agree that it has administrative 
elements, we believe it is correct to retain the word “advice” in the title. This is consistent 
with the language used in the FAIS General Code and Part 4 of the Record does require 
the adviser to summarise the specific reasons as to why the replacement is considered 
suitable. 

2.9. Concerns that the level of detail required is too granular 

One commentator was of the view that the information required in the Record is 
unnecessarily detailed and granular, and that the Record should instead adopt a risk-based 
and principles-based approach, requiring only high-level disclosure of key policy feature 
differences and summary level motivations for why the replacement is considered suitable. 

FSCA response: 

The FSCA does not agree with this suggestion.  Our supervisory experience (and that of 
the FSB) has revealed that the quality of disclosure of replacement information (as required 
by the FAIS General Code) is very inconsistent between different intermediaries and 
insurers and generally not adequate to enable policyholders to properly compare new and 
replaced policies and to make informed replacement decisions. We therefore believe that 
the Record should contain sufficient specific policy information to enable meaningful 
comparisons and to ensure a reasonable degree of consistency in the disclosure of 
replacement information.  Responses to our RDR consultation on whether a standardised 
replacement advice record should be introduced were substantially in favour of this 
approach. 

2.10. Confidentiality and competition concerns 

A concern was raised that the details required on the Record would require insurers to 
disclose proprietary product information to other insurers, giving rise to competition 
concerns, and that policyholder consent would be required for the provision of their 
personal information.  

FSCA response: 

The level and type of policy information required to complete the Record is in the public 
domain, being information typically included in insurance policy quotations, product 
marketing material and standard policy terms and conditions.  We therefore do not agree 
that completion of the Record should give rise to any confidentiality or competition 
concerns from an insurer’s perspective.  We agree that policyholder consent will be 
required for the provision of personal information.  However, this is already necessary as 
part of the insurance policy application process and we trust that insurers and 
intermediaries will have appropriate procedures in place to ensure that they meet their 
customer confidentiality obligations.  Note that we have not agreed to a specific suggestion 
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to add a field requiring details of any changes in the life insured’s health since inception of 
the replaced policy. 

2.11. Challenges in obtaining information to complete the Record 

Commentators cautioned that intermediaries may face challenges to providing some of the 
product details required to complete the Record, for various reasons including:  

• Where the product design “bundles” different benefit types for a single premium, or 
the product design otherwise does not clearly distinguish between different benefit 
components, it may not be possible to provide some of the information required at 
specific benefit level. 

• Insurers (particularly the insurer of the policy being replaced) are sometimes un-
cooperative in providing policy information. 

• Advisers may not have sufficient product knowledge of the old policy and will 
therefore not be in a position to accurately interpret details provided to them by 
customers or on policy documentation. 

• Where the disclosure of tax implications is concerned, the adviser may not be in a 
position to provide this information if they are not appropriately qualified as tax 
practitioners. 

FSCA response: 

The concern regarding inability to provide information due to certain product designs is 
valid.  However, this should also not be used as an “excuse” for making reasonable efforts 
to obtain information.  Based on a suggestion from a commentator, provision has been 
made on the Record for the adviser to indicate cases where specific information could not 
be provided and to explain why.  

Rule 12.3 of the PPRs, dealing with insurers’ obligations to comply with information 
requests, mitigates the risk of insurers unreasonably failing to provide information required 
for the Record. Where an adviser nevertheless has difficulty obtaining requested 
information and believes that this is due to lack of cooperation by the insurer, the adviser 
would be able to indicate this on the form, using the field referred to above.  This would 
enable the insurer/s concerned to make further enquiries.  The FSCA would also expect 
cases of unreasonable insurer conduct in this regard to be referred to us by aggrieved 
persons. 

We do not have sympathy for the concern that the adviser may have insufficient product or 
technical knowledge to provide or understand information required to be provided on the 
Record. Where an adviser does not adequately understand the features of the product 
being replaced, the adviser should not be recommending a replacement.  Where tax 
implications are concerned, we point out that the FAIS General Code already requires this 
disclosure. 
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2.12. Timing differences between submission of the Record and insurer underwriting 
decisions 

The draft Record indicated that it may not be completed until underwriting of the new policy 
was completed.  This was to ensure that any specific underwriting decisions affecting the 
premium, exclusions or other terms and conditions of the new policy were taken into 
account (as they need to be) before an informed replacement decision can be made.  
Commentators have raised concerns regarding the practical implications of this 
requirement.  The Record will typically be submitted to the new insurer together with the 
policy application, whereas an underwriting decision is usually only made at a later stage. 

FSCA response:  

The FSCA acknowledges the practical difficulties of requiring the form to be completed only 
after underwriting has been completed.  On the other hand, in cases where underwriting 
does result in the imposition of a specific exclusion or premium loading, this may materially 
affect the suitability of a replacement and is essential information to enable an informed 
replacement decision.  Also note that disclosure of this information is an existing specific 
replacement disclosure obligation under section 8(1)(d) and 9(1)(d) of the FAIS General 
Code.  We therefore do not believe that, in cases where the new insurer imposes such a 
specific exclusion or loading, that insurer can in good conscience confirm compliance with 
section 8(1)(d) of the FAIS General Code unless and until it is satisfied that the policyholder 
has indeed had an opportunity to consider the implications of this information before 
making a replacement decision. 

We have therefore included an explanation in the Record confirming that, where details of 
specific exclusions or loadings are still subject to underwriting at the time the Record is 
completed, the insurer will need to make appropriate arrangements with the financial 
adviser to satisfy itself that the policyholder has subsequently been afforded the opportunity 
to consider the implications of any such exclusion or loading.  

2.13. Disclosure of adviser remuneration 

The draft Record proposed that, where the same financial services provider (FSP), as 
opposed to individual adviser, had provided advice on both the replaced and new policy, 
the same level of detail regarding the adviser’s remuneration should be provided in respect 
of both the new and replaced policies. This elicited two types of comment: 

• The need to clarify whether the replaced policy information is required where the 
same FSP, same individual adviser, or both is involved; and 

• Concerns that, particularly in cases where the replaced policy was entered into a 
long time ago, detailed remuneration information would not be readily available or 
useful.  In this regard, two alternatives were suggested: Either to require disclosure 
of only the fact that remuneration had been received on the replaced policy, but not 
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the amount; or to only require disclosure of the amount of remuneration on the old 
policy that has been received in more recent years. 

FSCA response: 

The Record has been revised to confirm that remuneration and other financial interests 
received by either the FSP or the financial adviser must be disclosed.  It has also been 
revised to only require disclosure of remuneration or financial interests in respect of the 
replaced policy received in the preceding five years.  

2.14. Providing for cases where the policyholder insists on replacement contrary to 
advice 

The wording of the Declarations on the Record that the policyholder and adviser 
respectively are required to sign, in effect requires confirmation by both parties that they 
are satisfied that the replacement is in the policyholder’s interests. One commentator 
pointed out that this positioning does not cater for the situation where the policyholder 
insists on proceeding with a replacement, contrary to the adviser’s advice. 

FSCA response: 

 We agree with the point raised and also note that this situation, although not common, is 
contemplated in section 8(4)(b) of the FAIS General Code. The Declarations have therefore 
been revised to allow for the situation where the policyholder elects to proceed with the 
replacement contrary to advice.    
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