
Dealing with an Ombud complaint is time consuming and stressful. By keeping abreast of 
Ombud determinations, you can learn valuable lessons that will enable you to circumvent such 
complaints from arising in your business. 

In 2018 the FAIS Ombud determined 25 cases. Here are the main reasons why the Ombud made 
a determination against FSPs and advisors. 

2018 STATISTICS FOR FAIS OMBUD
DETERMINATIONS

1. SPECIFIC DUTIES OF THE PROVIDER

In 72% of the determinations, the Ombud found that Section 3(1) of the General Code of 
Conduct (GCoC) was violated. This pertains to the specific duties of the FSP to ensure that 
representations made and information provided to the client in rendering financial 
services are clear and unambiguous. 

In the case of L. Landman v J.C Mostert, the FSP assumed the client would understand the 
proposed investment by reading the prospectus. According to the Ombud’s findings, the 
advisor had a duty to explain the prospectus to the client, taking into account the 
reasonable assumed level of the client’s knowledge. 

Making sure a client fully understands the features, characteristics and risks of a product 
will ensure the client’s expectation is aligned to the product’s performance. This will help 
to avoid any misunderstanding in the future.

2. INFORMATION ABOUT THE FINANCIAL PRODUCT

Under section 7(1) of the GCoC, FSPs are obliged to provide reasonable and appropriate 
information to their clients at their earliest opportunity to enable the client to make an 
informed decision. In 72% of the matters determined, the Ombud found this requirement 
was breached. 

The case of Kloof Plant Hire CC and 1 other v CDK Event Solutions t/a CDK Brokers and 1 
other illustrates such a breach. The insurer repudiated the client’s claim, as the FSP had 
failed to provide the client with the required product information upfront to make an 
informed decision.

3. SUITABILITY

A noticeable pattern in the complaints to the Ombud related to Section 8(1) of the GCoC, 
which pertains to the suitability of the product recommended for the client. In 80% of the 
determinations, the products the advisors identified for the clients did not match the 
clients’ financial needs. A common example in the determinations related to unregulated 
property syndication matters, where the Ombud found that the product offered was not 
suited to the clients’ risk profile. 

In the matter Bongani Nxumalo v Central Financial Advisor (Pty) Ltd t/a Coler Financial 
Services Providers, the Ombud found in favour of the client, whose short-term insurance 
claim was rejected by the insurer. 
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The Ombud found that the advisor had failed to establish important information about 
the client’s employment status. This was key to providing a suitable solution to the client 
and would have placed the advisor in a knowledgeable position to recommend the 
appropriate class of product. 

A thorough understanding of a client’s financial situation, circumstances, needs and 
objectives is needed to ensure you can recommend a suitable product.

4. RECORD OF ADVICE

It is imperative that a Record of Advice, a crucial component of the advice process, is 
aligned with the requirements of the GCoC. The Ombud found that in 56% of the 
determinations, the Record of Advice was either not completed at all, or was inadequately 
completed or defective. 

In the case of Kloof Plant Hire CC & 1 other v CDK Event Solutions t/a CDK Brokers & 1 other, 
the FSP failed to provide records confirming that the vehicle tracking requirements and 
other relevant limitations and conditions were explained to the client. This negligence 
resulted in the insurer declining the client’s claim and the Ombud finding against the 
advisor.

5. TREATING CUSTOMERS FAIRLY (TCF) 

TCF outcomes are intended to ensure that advisors adhere to specific and clearly 
designed standards in maintaining fairness to customers. In 8% of the cases determined, 
the Ombud found the advisor had failed to consider the TCF outcomes when transacting 
with clients. TCF should be the golden thread that runs through every process in your FSP.
 

6. FAIS LICENCE

A person may not act as an FSP unless he or she has a licence under section 8 of the FAIS 
Act. It is a serious offence for any person to render financial services without a valid 
licence. However, FSPs were found to have contravened the section in the Act in 32% of 
the determinations.

Advisors must act with due skill, care and diligence at all times when rendering financial services to clients. When you  
adhere to high professional standards, you will reduce or limit the number of complaints to the Ombud. 

You can protect yourself against complaints by gathering comprehensive information about clients’ personal circumstances, 
needs, concerns and objectives. Ensure you set out reasons why particular products are suited to clients’ risk profiles or other 
needs and provide clear information to clients. Most importantly, maintain proper records of all discussions with clients. 

Masthead offers a range of seminars that assist FSPs to manage their practice. Our Compliance Officers also provide support to 
ensure you and your FSP comply with updated and current legislation, so you can avoid complaints arising in your business.
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