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THE FINANCIAL SERVICES TRIBUNAL 

 

CASE NO.: FSP 6/2022 

 

In the matter between: 

 

FREDERICKA JOANNA EILERS acting on behalf of PIERRE HUGO    APPLICANT 

 

and 

 

NEDBANK INSURANCE                            RESPONDENT 

 
 

 

In re: FAIS Act 37 of 2002 - Debarment of FSR - The reasons for a debarment must have occurred and 

become known to the financial services provider while the person was a representative of the 

provider – effect of resignation and acceptance 

 

DECISION 

 

1 The title of the case reflects the names as stated in the application for 

reconsideration of the debarment as FSR of Mr Pierre Hugo as filed. It may be 

assumed that Ms Eilers, who says she acts for him, conducts some or other para 

legal advisory business. One thing is apparent, she is not a legal practitioner who is 

entitled to represent a party before the Tribunal.  

2 Whatever the facts, applications are not brought in the name of representatives. 

They are not parties to such applications. 
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3 Mr Hugo’s signature does not appear on any documents filed with the Tribunal and 

all the factual allegations are made by Ms Eilers who not always understood her 

instructions. This led to misstatements and conflicting allegations which were 

highlighted by the respondent under a heading of further reasons as to why Mr 

Hugo should no longer be regarded as someone who complies with the fit and 

proper requirements laid down in sec 13 of the FAIS Act. 

4 Something about the respondent: As said, Nedbank Insurance was cited as the 

respondent by the applicant. But it went further, its company registration number 

and FSP number were added to identify it properly. Those numbers belong to 

Nedbank Ltd. The relationship between Nedbank Ltd and Nedbank Insurance is the 

following: 

As set out in paragraph 5 of the answering affidavit, the respondent is Nedbank 

Limited, which is a registered financial services provider with FSP number FSP9363. 

Nedbank Insurance is a division of Nedbank Limited, and is not a separate juristic 

entity. Nedbank Limited was the entity which employed the applicant, and although 

the relevant letters relating to the applicant's debarment have a Nedbank Insurance 

logo, the footer of such letters clearly refer to Nedbank Limited, with registration 

number 1951/00009/06 and FSP number 9363. This includes the letter referred to by 

the applicant as the "Outcome of intention to debar'' (Applicant's Annexure "E"). 

5 The attempt by Ms Eilers to “prove” that the applicant was debarred by Nedbank 

Insurance and not by Nedbank Ltd is spurious. They are not different legal entities, 

and it is not surprising that Mr Hugo himself did not allege otherwise. 

6 Having cleared that, I deal with the matter further. Hugo was employed by Nedbank 

Ltd and was registered by it as a financial service representative working in its 
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insurance division. He was authorised to render financial services and to sell 

products approved by the respondent although he specialised in selling agricultural 

financial products. 

7 While so employed, Hugo signed an employment contract on 29 July 2021 with 

another FSP, a competitor of the respondent. The employment was due to begin 

on 1 August, and he was registered by his new employer as one of its FSRs. He also 

received a salary for that month. 

8 On the day he signed this contract, Hugo emailed two attachments to his spouse, 

who is also in the insurance business and whose business was severely affected by 

the pandemic. The respondent states about them the following:  

The two attachments enclosed in the breach email contained confidential proprietary 

information belonging to the respondent and Nedgroup Insurance, which had originally 

been circulated to employees of the respondent on or about 6 November 2020, and 

was sent by [ST] to the applicant on 12 November 2020 for the purposes of following 

up on marketing opportunities for Nedgroup Insurance with clients of the respondent.  

The annexures to the breach email included information of (amongst other things) the 

following: (i) email address, staff codes and names of staff members of the respondent 

rendering services in respect of the agricultural line of business of Nedgroup Insurance; 

(ii) names of the respondent's clients, loan amounts which such clients had applied for, 

and the status of whether such loan amounts were approved (e.g. credit decisions); (iii) 

details of what is termed "pipeline", being an analysis conducted by the respondent 

and/or Nedgroup Insurance of amongst other things, growth of the book of business 

per region, current volumes and predictions for future work.  
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9 Hugo stated that he had done this by accident, while the respondent stated, with 

reasons, why the explanation cannot be sustained. It is unnecessary to deal with 

this issue further for reasons that will appear later. 

10 On 10 September, the respondent became aware of Hugo’s registration as FSR of 

his new employer. It gave him notice of its intention to suspend his employment 

but before he was suspended, Hugo resigned with immediate effect. This 

resignation was not in terms of the employment contract, which required a period 

of notice, but the respondent immediately accepted his resignation, which 

amounted to a repudiation. Hugo also resigned from his new employer. 

11 That put an end to the employer-employee relationship and any mandate Hugo 

held to act as FSR for and on behalf of the respondent. 

12 A few days after the end of his employment, the respondent became aware through 

a forensic investigation of Hugo’s laptop of the breach of his confidentiality 

obligations by sending the emails.  

13 A post termination hearing followed which led to Hugo’s debarment as FSR in terms 

of sec 14 of the FAIS Act. In the present application he seeks reconsideration in 

terms of sec 230(1) of the Financial Sector Regulation Act 9 of 2017.  

14 The parties waived their right to a formal hearing and agreed that I should decide 

the matter on the papers. 

15 The debarment was based on two allegations of dishonesty. The first was that  

On 29 July 2021 you sent an email with two attachments containing client confidential 

information and Nedbank Confidential information, such as client names, loan 

amounts, credit decisions and pipelines, to a party who you knew had not been entitled 

and/or authorised to such confidential information and with whom your employer 
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would not agree to share such information. This was in breach of your employment 

contract. 

16 As indicated earlier, it is unnecessary (and inappropriate) to say more about this 

aspect of the debarment. The reason is that sec 14(1)(b) of the FAIS Act states:  

The reasons for a debarment in terms of paragraph (a) must have occurred and 

become known to the financial services provider while the person was a 

representative of the provider. 

17 A person requires a service contract or other mandate from an FSP to be a 

representative (sec 13(1)(b)) read with the definition of “representative” in sec 1). 

Hugo was no longer employed by, nor did he have a mandate from, the 

respondent at the time when the respondent became aware of the breach of 

confidence. The fact that he was still on the public and internal registers as FSR 

did not change this. This means that the respondent could not have debarred 

Hugo on these facts.  

18 The second ground relied on by the respondent was this:  

During the period 1 August 2021 to 3 September 2021 you were employed by both 

Nedbank and by XX. Knowing that:  

• you required your employer's prior written approval to take up a role with 

another entity,  

• your employer would not approve of such dual employment as it would 

constitute an intractable conflict of interest  

you intentionally withheld the fact of your dual employment from Nedbank. 

19 Although Hugo sought to justify his action of entering the second contract by 

stating that he did not think that it was an employment contract but an interim 

contract subject to the fulfilment of training conditions, it may be accepted that 



6 
 

he intentionally withheld the fact of concluding a contract that could cause and 

intractable conflict of interest (but did not since he was not yet entitled to write 

business for XX). On the other hand, he was seeking other employment in another 

area and the second contract has the appearance of a safety net that he was 

creating.  

20 Judged on its own and without the wider context of the emails, I am not satisfied 

that debarment was justified. As the the guidelines on debarment state  

“a debarment in terms of s 14(1) of the FAIS Act is a regulatory instrument intended 

to rid the industry of incompetent and dishonest representatives. Debarment should 

not be used to satisfy a provider's contractual or other grievances against a 

representative, unrelated to fitness or competency requirements.” 

21 This is more a case of an act which which was reckless, disobedient and foolish 

and not so dishonest that it justified debarment. 

22 ORDER: The debarment is set aside. 

 

Signed at Pretoria on 18 May 2022 on behalf of the Tribunal. 

 

LTC Harms (deputy chair) 


