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THE FINANCIAL SERVICES TRIBUNAL 

Case Number: FSP56/2021 

 

In the matter of: 

 

Tawuya Dzinopana Rogers Nhongo      Applicant 

 

and 

 

Brough Capital Proprietary Limited           Respondent 

 

Application for reconsideration of debarment – procedural issues 

 

DECISION 

 

1 The applicant applies for the reconsideration of his debarment as financial services 

representative by the respondent, a financial services provider. 

2 The parties filed heads of argument but have otherwise waived their right to a formal 

hearing and this decision is accordingly that of the Tribunal. 

3 Both parties lack a basic understanding of the statutory provisions relating to this 

matter. 

4 A reconsideration of a debarment of an FSR is under section 230 of the Financial Sector 

Regulation Act 9 of 2017. Reconsideration is not an appeal as the applicant would have 

it. 

5 Debarment of an FSR can be either by the FSP in terms of sec 14 of the FAIS Act 37 of 

2002 or by the FSCA in terms of sec 153 of the FSR Act. Recording of a debarment by an 

FSP by the FSCA is not a debarment. 
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6 The respondent purported to debar the applicant, and that could only have been done 

under sec 14 of the FAIS Act (as the respondent was advised). The Act prescribes 

formalities, and the first issue is whether these have been followed.  

7 Section 14(3)(a) states that a financial services provider must, before debarring a 

person—(i) give adequate notice in writing to the person stating its intention to debar 

the person, (ii) the grounds and reasons for the debarment, (iii) any terms attached to 

the debarment, including, in relation to unconcluded business, measures for the 

protection of the interests of clients; (iv) provide the person with a copy of the financial 

services provider’s written policy and procedure governing the debarment process; and 

(v) give the person a reasonable opportunity to make a submission in response. (My 

renumbering.) 

8 As to (i): the respondent sent the applicant two relevant letters. The first, on 18 May 

2021, stated that the respondent “contemplated the intention of the process” of 

debarring the applicant. The letter contained, what the respondent called, the case for 

his debarment. The second, of 7 June, dealt with the applicant’s breaches of his duties as 

director, and concluded that for those reasons it was “obliged to report your conduct” to 

the FSCA and the CIPC. 

9 Contemplating an intention or reporting conduct to the FSCA does not amount to a 

statement of intention to debar under sec 14. 

10 Not one of the letters in the record dealt with items (iii) or (iv), which means that there 

was material non-compliance with the paragraph, which brings us to paragraph (c) of ss 

(3):  

The FSP must, immediately after making the decision notify the person in writing of 

(i) the financial services provider’s decision; (ii) the persons’ rights in terms of 

Chapter 15 of the Financial Sector Regulation Act; and (iii) any formal requirements 

in respect of proceedings for the reconsideration of the decision by the Tribunal. 
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11 The respondent did not comply with any of the three requirements, which means that 

the proceedings were procedurally irregular and unfair. The respondent submits that the 

irregularities were not material, but I disagree. They went to the root of the procedure. 

12 The respondent submitted that if the application is upheld due to procedural issues, the 

matter should be referred back to it for reconsideration.  That would be inappropriate in 

the circumstances. The respondent’s lack of understanding of what its rights and duties 

are as FSP does not produce the necessary confidence that the respondent will be able to 

do matters correctly. In addition, there is some merit in applicant’s submission that the 

respondent conflated employment (more correctly, contractual and company law) issues 

with FAIS issues. If the respondent wishes to proceed with debarment, it has other 

avenues.  

13 Order: the debarment is set aside. 

 

Signed on 8 March 2022 on behalf of the Tribunal. 

 

LTC Harms (deputy chair) 

 

 


