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REPORT BY THE GENERAL MANAGER – FINANCE MATTERS | CONTINUED

ANNUAL FINANCIAL 
STATEMENTS
PricewaterhouseCoopers Inc. (“PwC”) continued in  
office as auditors for the financial year ended  
29 February 2024. The financial statements have 
been prepared in accordance with IFRS and the 
requirements of the Companies Act, No. 71 of 2008. 

The Annual Financial Statements for the 14 months 
ended 29 February 2024 fairly present the state of 
affairs of OSTI. OSTI extended its financial reporting 
period by two months from 31 December 2023 to  
29 February 2024. The financial reporting period was 
extended due to the amalgamation and to align the 
reporting period with the launch date of the NFO, 
being 1 March 2024. The Annual Financial Statements 
are based on appropriate accounting policies 
which were consistently applied and supported by 
reasonable and prudent judgements and estimates.

The external auditors are responsible for independently 
auditing and reporting on the company’s financial 
statements. The external auditors were given 
unrestricted access to all financial records and related 
data, including minutes of all meetings of members, 
Board of Directors and committees of the Board.

AFTER THE REPORTING DATE OF THE 
FINANCIAL STATEMENT, NAMELY  
29 FEBRUARY 2024, IT IS IMPORTANT  
TO NOTE SIGNIFICANT EVENTS THAT 
HAVE OCCURRED. 

The Annual Financial Statements have not been 
prepared on a going concern basis but on a liquidation 
basis. This basis of accounting is utilised when an entity 
is expected to cease operations and its assets are 
being liquidated.

The departure from a going concern basis to 
liquidation basis arises due to the significant 
organisational restructuring of the financial ombud 
sector, specifically the merger of four distinct entities, 
namely, CO, OBS, OLTI and OSTI into the NFO. 
Operations under the new framework commenced 
on 1 March 2024. Consequently, the OSTI ceased 
its operations on 29 February 2024. As a result of 
this restructuring and cessation of operations, the 

going concern assumption is not applicable to these 
financial statements. 

Copies of the approved and audited Annual  
Financial Statements for the 14 months ended  
29 February 2024 will be distributed to our members 
at the Annual General Meeting and on request.

FINANCIAL POSITION 
The strength of OSTI’s financial position continued 
to lead the business through a volatile economic 
environment. OSTI’s success has depended on how 
we respond and adapt to external factors impacting 
our operating environment. The Board of Directors 
and management continuously reviewed and assessed 
OSTI’s liquidity and financial position to ensure that 
there were adequate financial resources and funding 
in place to sustain its operations and to meet its 
anticipated contractual and financial obligations.

The debtors’ collections were monitored timeously 
and we are not aware of any members with an 
inability to settle their outstanding accounts or that 
will become insolvent.

THE CURRENT FINANCIAL YEAR 
COMPRISES 14 MONTHS, WHEREAS THE 
PRIOR YEAR CONSISTED OF A NORMAL 
12-MONTH PERIOD. CONSEQUENTLY, THE 
PERIODS ARE NOT DIRECTLY COMPARABLE.

REVENUE
Fee income is recognised, in line with IFRS 15, over 
time based on when a complaint is closed or based 
on the three-year average time that it takes to 
close complaints. A fixed-rate fee is levied for each 
complaint registered against a member insurer. 
There was a zero increase in the fee per complaint for 
the 2023 financial year; the fee remained at R4 500.  
A penalty fee of double the current fee is charged to 
insurers for delays in resolving complaints.

OSTI recorded a revenue increase from R50.8 million 
in 2022 to R61.8 million for the 2023 financial year. 
The favourable variance is mainly attributed to the 
additional invoicing in January 2024 and to the increase 
of 5.6% in the number of registered complaints from 
11 542 in 2022 to 12 188 in 2023 and this has had a 
significant impact on the revenue balance.
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Standard 
Complaints Handling 
Department

6 437 61.1%

Fast-track 
Department 3 686 35.0%

On-Transfer 
Department 411 3.9%

Standard Complaints 
Handling Department 
(“SCH”)

6 838 56.1%

Fast-track 
Department 4 766 39.1%

On-Transfer 
Department 584 4.8%

Total complaints registered Total complaints closed

REGISTERED COMPLAINTS PER DEPARTMENT CLOSED COMPLAINTS PER DEPARTMENT

TOTAL COMPLAINTS REGISTERED AND CLOSED

2023
12 188
10 534

2022
11 542
10 411

2021
9 797

10 879
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COMPLAINTS DISCONTINUED  
OR OUTSIDE JURISDICTION

Abandoned  
by Insured 6.00%

Withdrawn  
by Insured 3.00%

Outside Jurisdiction 11.00%

APPLICATIONS/REQUESTS 
FOR ASSISTANCE CLOSED

Abandoned  
by Insured 0.12%

Withdrawn  
by Insured 0.12%

Outside Jurisdiction 2.65%

FORMAL COMPLAINTS CLOSED

OFFICE STATISTICS | CONTINUED
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REPORT ON THE 
STATISTICAL ANALYSIS 
OF MATTERS FINALISED  
BY OSTI IN 2023
MATTERS CLOSED BY OSTI FROM 1 JANUARY TO 31 DECEMBER 2023

INTRODUCTION
This report provides a statistical trends analysis of the complaints that were finalised by OSTI in the period  
1 January 2023 to 31 December 2023.

1.	 CLOSED COMPLAINTS 
OSTI registered a total of 12 188 formal complaints and finalised a total of 10 534 formal complaints between 
1 January and 31 December 2023, the former representing a 5.6% increase and the latter representing an 
increase of 1.2% when compared to the same figures in 2022. 

The following chart indicates how many of the complaints resolved were resolved/closed in each department:

CLOSED COMPLAINTS PER DEPARTMENT

Total number closed 
Jan – Dec 10 534

Closed On-Transfer 411

Closed in Fast-track 3 686

Closed in SCH 6 437

2 0000 5 000 6 000 8 000 10 000 12 000

Closed in SCH Closed in Fast-Track Closed On-Transfer
Total number closed 

Jan – Dec

Closed Complaints 6 437 3 686 411 10 534
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STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED

2.	 COMPLAINT TYPES UNDER EACH 
CATEGORY OF INSURANCE 
The highest number of complaints that were 
closed in this period relate to motor vehicle 
insurance policies, at 42.3%. 

This is followed by:

Homeowners’ 24.7%

Other, and non-claim-
related complaints 
(combined)

14.9%

Commercial 11.3%

Household contents 6.8%

‘Other’ refers to such cover as, for example, all 
risks, mobile devices, travel, legal expenses, 
personal accident, hospital plan, gap medical, 
water loss, pet insurance, etc.

KEY FINDINGS
The percentage per each category of insurance remains consistent for motor and other, and non-claim-
related complaints (combined) when compared to 2022, but the percentage per each category of insurance 
for homeowners’ and household contents increased slightly, while commercial insurance complaints 
decreased by around 2% when compared to the previous year.

When compared to the same period in 2022:

Motor vehicle insurance was still the highest type 
of dispute, at 42.7%, and homeowners’ insurance 
was also the second highest, at 23.3%.

These were followed by:

Other, and non-claim-
related complaints 
(combined)

14.5%

Commercial 13.6%

Household contents 5.9%

COMPLAINT TYPES CLOSED

2022

2023

Motor Homeowners’ Other Commercial Household contents
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3.	 COMPLAINT TYPES PER DEPARTMENT
The graph below illustrates the complaint types dealt with by each department during this period.

COMPLAINT TYPES PER DEPARTMENT

On-Transfer Fast-Track SCH
0

10

20

30

40

50

Motor Homeowners’ Other/non-claim related Commercial Household contents
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Non-claim-related policy complaint 199 4.5%

Theft/hijack 370 8.3%

Accident 2 887 64.7%

Fire 50 1.1%

Acts of nature 60 1.3%

TP liability 30 0.5%

Warranty and mechanical breakdown 606 13.6%

Scratches/dents/paint/chips 82 1.8%

Credit shortfall/Top-up 39 0.9%

Credit life (4 – 0.1%) 0 0.0%

Death 3 0.1%

Disability 1 0.0%

Retrenchment 1 0.0%

Other 115 2.6%

Comprehensive 0 0.0%

Warrant mechanical 0 0.0%

No subtype 0 0.0%

COVID-19 0 0.0%

SASRIA catastrophe 2021 0 0.0%

KZN floods 2022 9 0.2%

Gauteng storms 8 0.2%

4.	 COMPLAINT TRENDS IN RELATION TO THE TYPES OF COVER 
		 The data below shows the trends which were noted in terms of the further claim types under each category 

of insurance.

MOTOR

4.1	MOTOR VEHICLE INSURANCE DISPUTES
At 64.7%, accident-related claims were the 
highest number of complaints considered by 
OSTI in this category. 

* The highlighted items are the highest numbers in this category.

KEY FINDING
These figures are consistent 
with the figures for the same 
period in 2022.

The table below shows the number of matters dealt with in each of the other claim types under this category. 

This was followed by:

Warranty and mechanical breakdown 13.6%
Theft and hijack 8.3%
Other, and non-claim related (combined) 7.1%

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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4.2	HOMEOWNERS’ INSURANCE DISPUTES
Under this category the highest number of 
complaints came from claims related to acts of 
nature, at 44.7%. In 2022 these complaints were 
at 45.1%.

Non-claim-related policy complaint 97 3.7%

Acts of nature 1 161 44.7%

Theft/burglary 165 6.3%

Malicious damage 22 0.8%

Fire 48 1.8%

Explosion 2 0.1%

Power surge 64 2.5%

Subsidence/landslip 53 12.0%

Impact 4 0.2%

Accidental damage 157 6.0%

Bursting of water apparatus 403 15.5%

Credit life 1 0.0%

TP liability 1 0.0%

Other 100 3.8%

Homeowners’/building 0 0.0%

No subtype 0 0.0%

COVID-19 0 0.0%

SASRIA catastrophe 2021 1 0.0%

KZN floods 2022 214 8.2%

Gauteng storms 59 2.3%

JHB earthquake June 2023 33 1.3%

Cape Town floods June 2023 8 0.3%

KZN tornado 6 0.2%

* The highlighted items are the highest numbers in this category.

HOMEOWNERS’

KEY FINDING
These figures are consistent 
with the figures for the same 
period in 2022.

This was followed by:

Bursting of water apparatus 15.5%
KZN floods 8.2%
Theft and burglary 6.3%
Other and non-claim related (combined) 7.5%

The table below shows the number of matters dealt with in each of the other claim types under this category. 
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4.3	OTHER, AND NON-CLAIM-RELATED 
INSURANCE DISPUTES (COMBINED)
The highest number of complaints under this 
category related to claims for theft/robbery of 
mobile devices, at 32.4%. This increased from 
27.9% in 2022.

This was followed by:

Non-claim-related policy complaints 13.2%
Accidental damage (mobile devices) 11.7%
Legal expenses 11.7%
Gap medical 8.6%

* The highlighted items are the highest numbers in this category.

Non-claim-related policy complaint 195 13.2%

All risks (186 – 12.4%) 0 0.0%

Clothing/personal effects normally worn/
carried on you 26 1.6%

Caravan contents 1 0.1%

Money and negotiable instruments 3 0.2%

Contact lenses and spectacles 1 0.1%

Car tools, spare parts and travel accessories 0 0.0%

Transport of groceries and household goods 0 0.0%

Keys, locks and remote-control units 2 0.1%

Swimming pool/jacuzzi and borehole 
machinery at risk address 1 0.1%

Paddle cycles 4 0.3%

Fitted audio, visual, communication, tracking 
or GPS systems 1 0.1%

Mobile devices 23 1.6%

Hole in one 0 0.0%

Unspecified – limit applicable 3 0.2%

Mobile devices (443 – 29.5%) 0 0.0%

Accidental damage 172 11.7%

Theft/robbery 478 32.4%

Travel (83 – 5.5%) 0 0.0%

Delays 19 1.3%

Emergency medical expenses 11 0.7%

Repatriation and transportation 1 0.1%

Baggage theft/lost/delayed 11 0.9%

Death/disability 0 0.0%

Visa denial 0 0.0%

Cancellation 23 1.6%

Personal accident 1 0.1%

Personal liability 3 0.2%

COVID-19 2 0.2%

The table below shows the number of matters dealt with in each of the other claim types under this category. 

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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OTHER, AND 
NON-CLAIM-

RELATED 
DISPUTES 

(COMBINED)

KEY FINDING
The figures for theft/robbery 
of mobile devices and legal 
expenses increased from 
those in 2022.

Legal expenses 173 11.7%

Personal accident (65 – 4.3%) 0 0.0%

Death 3 0.2%

Disability 12 0.8%

Hospital plan 0 0.0%

Medical insurance 36 2.4%

Gap medical 127 8.6%

Water loss 47 3.2%

Pet insurance 42 2.8%

Watercraft 4 0.3%

Bicycle insurance 5 0.3%

Other 41 2.8%

All risk 0 0.0%

Cell phone 0 0.0%

Gap 0 0.0%

Medical 0 0.0%

Legal expenses 0 0.0%

Other 0 0.0%

Personal accident 0 0.0%

Travel 0 0.0%

COVID-19 loss of income 0 0.0%

No subtype 0 0.0%
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Non-claim-related policy complaint 24 2.0%

Fire 47 3.9%

Accident 0 0.0%

Buildings combined 253 21.0%

Theft 141 11.8%

Motor 367 30.7%

Contents 20 1.7%

Stock 28 2.3%

Electronic equipment 47 3.9%

Money 1 0.1%

Business interruption 23 1.9%

Glass 0 0.0%

Accidental damage 35 2.9%

Group personal accident 1 0.1%

Stated benefits 1 0.1%

Motor trade risk 0 0.0%

Machinery breakdown 17 1.4%

Household contents 3 0.3%

Domestic buildings 0 0.0%

Personal all risks 2 0.2%

Watercraft 2 0.2%

Third-party computer and funds fraud 5 0.4%

Other 93 7.8%

Building 0 0.0%

Motor 0 0.0%

Other 0 0.0%

No subtype 0 0.0%

COVID-19 0 0.0%

Business interruption – COVID-19 7 0.6%

SASRIA catastrophe 2021 11 0.9%

KZN floods 2022 63 5.3%

Gauteng storms 6 0.5%

4.4	COMMERCIAL INSURANCE DISPUTES 
The highest number of complaints under this 
category related to motor vehicle claims, at 
30.7%. In 2022 it was 26.8%.

This was followed by:

Buildings combined 21.1%
Theft 11.8%
Other and non-claim-related 9.8%
KZN floods 5.3%

* The highlighted items are the highest numbers in this category.

COMMERCIAL

KEY FINDING
When compared to the same 
period in 2022, the figures 
are consistent, except that 
there is a decrease of around 
4% on complaints related 
to other types of cover and 
non-claim-related complaints 
(combined).

The table below shows the number of matters dealt with in each of the other claim types under this category. 

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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* The highlighted items are the highest numbers in this category.

4.5	HOUSEHOLD CONTENTS INSURANCE 
DISPUTES
The highest number of complaints closed under 
this category related to claims for theft/burglary, 
at 33.7%.

This was followed by:

Power surge 23.7%
Accidental damage 20.2%
Acts of nature 9.6%

The table below shows the number of matters dealt with in each of the other claim types under this category. 

Non-claim-related policy complaint 16 2.2%

Acts of nature 56 9.6%

Theft/burglary 240 33.7%

Malicious damage 2 0.3%

Fire 13 1.8%

Explosion 1 0.1%

Power surge 169 23.7%

Subsidence/landslip 0 0.0%

Impact 2 0.3%

Accidental damage 144 20.2%

Life 2 0.3%

TP liability 0 0.0%

Transportation/storage contents 2 0.3%

Deterioration of food 4 0.6%

Goods left in the open 0 0.0%

Guests’ belongings 0 0.0%

Money/collections/personal documents 0 0.0%

Locks and keys 0 0.0%

Domestic employees’ belongings 0 0.0%

Domestic medical expenses 0 0.0%

Liability to domestics 0 0.0%

Veterinary expenses 0 0.0%

Alternative accommodation 0 0.0%

Loss of rent 0 0.0%

Tenants’ liability 0 0.0%

Fraudulent card case 0 0.0%

Hole in one 0 0.0%

Other 37 5.2%

Householders 0 0.0%

SASRIA catastrophe 2021 2 0.3%

KZN floods 2022 6 0.8%

Gauteng storms 1 0.1%

KZN tornado June 2023 1 0.1%

HOUSEHOLD 
CONTENTS

KEY FINDINGS
Under this category there are 
a few noted changes in the 
figures. In 2022, theft/burglary 
claims were at 40% which 
decreased by 6.3% in 2023. 
Power surge complaints were 
at 20% in 2022, representing 
an increase of 3.7% in 2023. 
Accidental damage was at 
16.6% in 2022, representing 
an increase of 3.6% in 2023.
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5.	 THE REASONS FOR THE DISPUTES  
PER THE TYPE OF COVER

5.1	MOTOR VEHICLE INSURANCE DISPUTES
The primary reason for complaints under this 
category was claims rejected on an exclusion in the 
policy. In 2023, this office dealt with 1 181 claims  
that we rejected based on an exclusion.

308 complaints were dealt with under the 
“prevention of loss/due care“ clause. In the 
previous year, and during the same period, 364 
such complaints were dealt with. 

January – December Transfer SCH FT Total
Complaint relating to advice at inception via 5 3 8
Direct marketer 2 2 4
Intermediary 3 1 4
Required information and documents not 
submitted by insured 82 43 125
No insured event/peril operated 113 39 152
Criteria for insured event not met 144 66 210
Waiting period expired/not met 10 5 15
Exclusion applies 17 874 290 1 181
Prevention of loss/lack of due care 2 258 48 308
Consequential loss 1 33 13 47
More specifically insured elsewhere 1 1
Deliberate/fraudulent act/dishonesty 96 9 105
DUI 103 37 140
Driver‘s licence requirement not met 8 2 10
Gradual deterioration/maintenance/ 
wear and tear 2 88 58 148
Defective design/construction/workmanship 1 11 12
Mechanical/electrical breakdown 3 61 21 85
Contravention of National Road Traffic Act 74 34 148
Other 8 141 68 217
Limitation applies 49 107 156
Non-disclosure or misrepresentation  
at inception 6 168 86 261
Non-disclosure or misrepresentation at  
claim stage 114 125 139
Policy/benefit not in force 6 54 45 105
Cancellation of policy/policy lapsed 21 34 48 103
Non-payment of premium 28 115 106 249
Quantum of claim in dispute 27 384 141 552
Dual insurance 1 5 4 10
Insurable interest 2 6 8
Other 77 642 467 1 186

The other key causes for disputes related to: 

Quantum 552
Non-disclosure/misrepresentation 261
Non-payment of premium 249
Other 1 186

There is a notable change in the figures under this 
category when compared to 2022. Particularly, the 
decrease in complaints where the rejection reasons 
were driving under the influence (“DUI”) and gradual 
deterioration, these being two of the highest figures 
under motor insurance disputes in 2022.

* “Other” refers to reasons for disputes which do not fall into any one of the listed reasons.

KEY FINDINGS
Disputes relating to 
quantum decreased 
by 22.4% from 711 
in 2022 to 552 in 
2023. The figure 
for non-payment of 
premium disputes 
increased by 28.4% 
from 194 in 2022 to 
249 in 2023. 

The following 
were the highest 
numbers of 
disputes, after 
quantum, under 
this category: 

	• non-disclosure at 
inception, at 261;

	• limitation applies, 
at 156; and 

	• “other”, at 1 186.

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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5.2	HOMEOWNERS’ INSURANCE DISPUTES
The primary cause for complaints under this 
category is the rejection of claims based on 
gradual deterioration, lack of maintenance, 
wear and tear, at 911 complaints. In 2022, this 
figure was 905.

* “Other” refers to reasons for disputes which do not fall into any one of the listed reasons.

KEY FINDING
When compared 
to the previous 
year for the same 
period, the reasons 
for complaints 
under this category 
were consistent.

These were followed by:

Defective design and construction 350
No insured peril 342
Other 311
Quantum 282

January – December Transfer SCH FT Total

Complaint relating to advice at inception via 3 3

Direct marketer 2 2

Intermediary 1 1

Required information and documents not 
submitted by insured 1 17 9 27

No insured event/peril operated 152 190 342

Criteria for insured event not met 49 37 86

Waiting period expired/not met 1 1

Exclusion applies 6 612 768 1 386

Prevention of loss/lack of due care 5 10 15

Consequential loss 1 4 5

More specifically insured elsewhere 1 1

Deliberate/fraudulent act/dishonesty 8 3 11

DUI

Driver's licence requirement not met

Gradual deterioration/maintenance/ 
wear and tear 5 409 497 911

Defective design/construction/workmanship 1 139 210 350

Contravention of National Road Traffic Act

Mechanical/electrical breakdown

Other 47 43 90

Limitation applies 17 13 30

Non-disclosure or misrepresentation  
at inception 8 7 15

Non-disclosure or misrepresentation at  
claim stage 6 4 10

Policy/benefit not in force 13 5 18

Cancellation of policy/policy lapsed 8 28 19 55

Non-payment of premium 1 22 11 34

Quantum of claim in dispute 7 231 44 282

Dual insurance 2 1 3

Insurable interest

Other 23 164 124 311
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5.3	OTHER, AND NON-CLAIM-RELATED 
INSURANCE DISPUTES (COMBINED)
The primary cause for the disputes under this 
category relates to the criteria for the insured 
event not being met, at 202 complaints.

This is followed by:

Non-payment of premium 164
Other 141
Quantum 136

“OTHER” TYPES OF INSURANCE

January – December Transfer SCH FT Total

Complaint relating to advice at inception via 9 9

Direct marketer 2 2

Intermediary 7 7

Required information and documents not submitted by insured 1 30 16 47

No insured event/peril operated 48 20 68

Criteria for insured event not met 1 151 50 202

Waiting period expired/not met 7 10 17

Exclusion applies 10 105 97 212

Prevention of loss/lack of due care 6 16 15 37

Consequential loss 4 4 8

More specifically insured elsewhere

Deliberate/fraudulent act/dishonesty 8 3 11

DUI

Driver's licence requirement not met

Gradual deterioration/maintenance/wear and tear 1 6 6 13

Defective design/construction/workmanship 1 1

Mechanical/electrical breakdown

Contravention of National Road Traffic Act 

Other 3 69 69 141

Limitation applies 38 47 85

Non-disclosure or misrepresentation at inception 9 4 13

Non-disclosure or misrepresentation at claim stage 6 1 7

Policy/benefit not in force 9 41 34 84

Cancellation of policy/policy lapsed 28 39 44 111

Non-payment of premium 30 58 76 164

Quantum of claim in dispute 11 79 46 136

Dual insurance 3 1 4

Insurable interest 2 1 3

Other 52 136 157 345

Another notable cause for disputes in this category 
was claims rejected on “limitation applies”, at 
85. In 2022, the main cause under this category  
was “prevention of loss/lack of due care”.  
The “non-payment of premium” did not feature 
in the top three causes for disputes under this 
category in 2022. 

The tables below provide more details on the other 
causes for disputes in the categories of “other” 
and “non-claim-related disputes” separately.

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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* Blank columns indicate no applicable data.

NON-CLAIM-RELATED POLICY 
COMPLAINTS

January – December Transfer SCH FT

Complaint relating to advice at inception via

Direct marketer

Intermediary

Required information and documents not submitted by insured 1 1

No insured event/peril operated

Criteria for insured event not met

Waiting period expired/not met

Exclusion applies

Prevention of loss/lack of due care

Consequential loss

More specifically insured elsewhere

Deliberate/fraudulent act/dishonesty

DUI

Driver's licence requirement not met

Gradual deterioration/maintenance/wear and tear

Defective design/construction/workmanship

Mechanical/electrical breakdown

Contravention of National Road Traffic Act 

Other

Limitation applies

Non-disclosure or misrepresentation at inception

Non-disclosure or misrepresentation at claim stage

Policy/benefit not in force

Cancellation of policy/policy lapsed 5 36

Non-payment of premium 27

Quantum of claim in dispute

Dual insurance

Insurable interest

Other 2 11
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5.4	COMMERCIAL INSURANCE DISPUTES 
The primary reason for complaints under this 
category was claims rejected on an exclusion in 
the policy. 200 complaints were dealt with under 
the exclusion of gradual deterioration, lack of 
maintenance, or wear and tear.

This is followed by:

Quantum 177
Criteria for the insured event not met 132
No insured peril 102
Other 177

In 2022, the figures were as follows:

Gradual deterioration, lack of 
maintenance, or wear and tear 195
Quantum 184
Criteria for the insured event not met 172
No insured peril 131
Other 231

COMMERCIAL
January – December Transfer SCH FT Total
Complaint relating to advice at inception 
Direct marketer 3 3
Intermediary 3 3
Required information and documents not 
submitted by insured 15 15
No insured event/peril operated 102 102
Criteria for insured event not met 130 2 132
Waiting period expired/not met 1 1
Exclusion applies 2 432 3 437
Prevention of loss/lack of due care 47 1 48
Consequential loss 3 3
More specifically insured elsewhere 1 1
Deliberate/fraudulent act/dishonesty 17 17
DUI 6 6
Driver's licence requirement not met 1 9 10
Gradual deterioration/maintenance/ 
wear and tear 199 1 200
Defective design/construction/workmanship 38 38
Mechanical/electrical breakdown 13 13
Contravention of National Road Traffic Act 21 1 22
Other 1 78 79
Limitation applies 22 22
Non-disclosure or misrepresentation  
at inception 2 29 1 32
Non-disclosure or misrepresentation  
at claim stage 14 14
Policy/benefit not in force 36 36
Cancellation of policy/policy lapsed 1 14 15
Non-payment of premium 27 2 29
Quantum of claim in dispute 6 170 1 177
Dual insurance 2 2
Insurable interest 1 2 3
Other 7 167 3 177

KEY FINDING
The main causes 
for complaints 
remained consistent 
when compared 
to 2022, with 
slight variations 
in the number of 
complaints under 
each cause.

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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KEY FINDINGS
Under this category, 
there were significant 
changes in the 
main causes when 
compared to 2022. 
In 2023, gradual 
deterioration, lack 
of maintenance, 
or wear and tear 
increased by 48.8%. 
Rejections based 
on no insured peril, 
increased by 22.4% 
in 2023.

5.5	HOUSEHOLD CONTENTS INSURANCE 
DISPUTES 
The primary cause for complaints under this 
category is claims rejected on an exclusion in 
the policy, at 220, with the main reason being 
gradual deterioration, lack of maintenance, or 
wear and tear, at 125 complaints. 

This is followed by:

Other 113
Quantum 99
No insured peril 93

In 2022, after quantum, at 110, the other main 
causes for disputes were as follows:

Gradual deterioration/lack of 
maintenance/wear and tear 84
No insured peril 76
Criteria for insured event not met 51

HOUSEHOLD CONTENTS
January – December Transfer SCH FT Total
Complaint relating to advice at inception 
Direct marketer 2 2
Intermediary 2 2
Required information and documents not 
submitted by insured 15 4 19
No insured event/peril operated 46 47 93
Criteria for insured event not met 38 17 55
Waiting period expired/not met 1 1 2
Exclusion applies 1 106 113 220
Prevention of loss/lack of due care 1 4 5 10
Consequential loss 2 2
More specifically insured elsewhere
Deliberate/fraudulent act/dishonesty 18 7 25
DUI
Driver's licence requirement not met
Gradual deterioration/maintenance/ 
wear and tear 57 68 125
Defective design/construction/workmanship 7 3 10
Mechanical/electrical breakdown 10 4 14
Contravention of National Road Traffic Act
Other 10 24 34
Limitation applies 10 17 27
Non-disclosure or misrepresentation  
at inception 6 4 10
Non-disclosure or misrepresentation  
at claim stage 11 2 13
Policy/benefit not in force 15 18 33
Cancellation of policy/policy lapsed 5 7 12
Non-payment of premium 2 7 5 14
Quantum of claim in dispute 5 73 21 99
Dual insurance
Insurable interest
Other 14 44 55 113
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6.	 TREATING CUSTOMERS FAIRLY (“TCF”) OUTCOMES
91.8% of all complaints closed in this period had identifiable TCF outcomes with the balance not having 
applicable TCF outcomes.

	• Each matter may have more than one applicable TCF outcome.

	• 48.48% of the complainants were not confident that they were dealing with an insurer where the fair 
treatment of policyholders is central to the insurer’s culture.

	• 25.2% did not feel that they were provided with a service from their insurer that was of an acceptable 
standard.

	• 18.5% felt that they were not provided with products that performed as they had been led to expect.

	• 10.8% felt that they faced unreasonable post-sale barriers when they wanted to submit a claim.

The table below indicates the percentage balance of the outcomes as identified per case closed.

TCF OUTCOME %

1. Products are designed to meet the needs of identified types, kinds, or categories of 
insureds and are targeted accordingly. 3.39

2. Insureds are given clear information and are kept appropriately informed before 
point of sale. 7.74

3. Insureds are given clear information and are kept appropriately informed during  
point of sale. 3.39

4. Insureds are given clear information and are kept appropriately informed after  
point of sale. 4.00

5. Where insureds receive advice, the advice is suitable and takes account of  
their circumstances. 3.68

6. Insureds do not face unreasonable post-sale barriers when they want to switch providers. 0.59

7. Insureds do not face unreasonable post-sale barriers when they want to make a complaint. 2.43

8. Not applicable. 8.2

7.	 OTHER KEY FIGURES

RECOVERED AMOUNT

R102 644 365.37
OVERTURN/RESOLVED RATIO

16%

Hannes Bester 
Manager – Adjudication

STATISTICAL ANALYSIS OF MATTERS FINALISED BY OSTI | CONTINUED
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1.	CUSTOMER EXPERIENCE 
(“CX”) SURVEY RESULTS
OSTI’s CX target score is 80. Over the past 
four years, OSTI obtained the following CX 
performance scores: 

2020 (Q4) 76 (in terms of the target, OSTI 
achieved 76/80, which equates to a 
95% CX score)

2021 (Q4) 76 (same as above)

2022 (Q4) 76 (same as above)

2023 (Q4) 81 (above the target)

A quarterly CX performance report measures and 
tracks key CX performance indicators derived 
from call handling, complaints registration, and 
complaints handling statistics and feedback.  
The report considers consumer and insurer survey 
feedback, ratings and reviews on online platforms 
and performance indicators such as turnaround 
times and escalation rates. Quarterly results are 
shared and discussed with OSTI staff and trends 
emerging from case audits are highlighted to 
provide direction and invite input. Quarterly 
reports are also provided to the OSTI Board of 
Directors. 

CUSTOMER EXPERIENCE 
REPORT 2023 

For the first time since 2020, OSTI attained a CX 
score above its target score of 80 and it did so 
despite a continued increase in complaint volumes 
and a higher-than-normal staff resignation rate. 
This score is testament to the ongoing focused CX 
drive that was initiated at OSTI a few years ago. 

2.	SERVICE CHARTER
OSTI published a Service Charter in May 2022 
as a commitment toward accessibility, clear 
communication, an open and fair process, 
consumer and industry education, and customer 
service. OSTI’s Service Charter reflects the values 
of the office and explains what complainants and 
insurers may expect during the investigation of 
a complaint. It also, in turn, explains what OSTI 
needs from them. 

Staff continued to be trained in line with OSTI’s 
Service Charter and CX best practices. OSTI 
invested in externally hosted service-related 
courses for its entire staff complement and 
facilitated regular internal workshops and 
discussions. Ongoing customer service initiatives 
aim to keep service at the heart of OSTI’s offering. 
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3.	VULNERABLE CONSUMERS POLICY
OSTI published a Vulnerable Consumers Policy in January 2022. Main vulnerability categories include age, 
communication and understanding vulnerabilities (literacy and numeracy), disabilities/disorders and adverse 
life events. 

OSTI aims to ensure that complainants receive the care, protection and guidance that they may need. 
Therefore, and in support of the policy, OSTI enhanced its case management system to provide staff with 
digital tools with which to identify and flag vulnerable consumers. OSTI continued to train staff in line with 
the policy and various interactive discussions were held to provide a platform for the sharing of ideas and 
experiences. Interactive discussions continue to ensure implementation of the policy and nurture a culture of 
empathy at OSTI.

System enhancements further placed OSTI in a position to view and track the socio-economic data of 
complainants, such as age, gender, race, province of residence and vulnerabilities. OSTI continued to share 
these socio-economic statistics and trends with the Financial Sector Conduct Authority. The table below sets 
out disclosed and captured vulnerabilities in relation to policy types in the last quarter of 2023:

CLAIM TYPE
COMMUNICATION 

RESTRICTION DISABILITY
ADVERSE LIFE 

EVENT
ENGLISH 
LITERACY AGE

Homeowners’ 1 2.56% 3 7.69% 1 2.56% 8 20.51% 26 66.67%

Household 
contents 0 0% 0 0% 0 0% 3 37.50% 5 62.50%

Motor 2 3.08% 4 6.15% 3 4.62% 34 52.31% 22 33.85%

Other 0 0% 4 12.90% 0 0% 8 25.81% 19 61.29%

 3 2.10% 11 7.69% 4 2.80% 53 37.06% 72 50.35%

Karinien Kok and Comfort Sebalane
OSTI Customer Experience Custodians

CUSTOMER EXPERIENCE REPORT 2023 | CONTINUED
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Most of the projects undertaken by OSTI in 2023 were 
not new and have become a standard feature in its 
yearly PR activities. Consumer education projects 
like Money Smart Week South Africa (“MSWSA”), 
the quarterly newsletter, called the Ombudsman’s 
Briefcase, press releases published throughout the 
year, radio, TV and written interviews, are some of 
these standard features. 

Social media platforms, like OSTI’s LinkedIn, 
Facebook, Twitter/X and YouTube accounts, OSTI’s 
website, Hellopeter.com interactions, customer and 
insurer surveys, and the feedback@osti mailbox 
are used to engage OSTI’s various stakeholders.  
The annual report is also another medium through 
which OSTI engages with stakeholders. 

Due to various developments over the last three 
years, like natural disasters and floods, and the 
elevated prevalence of load-shedding, various 
interview opportunities were presented to OSTI. They 
culminated in spikes of OSTI-driven conversations.

Continued collaborative efforts with the Ombudsman 
for Long-term Insurance (“OLTI”) included sharing 
some of the social media platforms, such as Twitter/X, 
Facebook and LinkedIn, as envisaged in the context 
of the wider ombud consolidation programme.

OSTI’s professional staff continued to submit articles 
to FA News, an industry publication. 

One workshop was held in June 2023 with member 
insurers on emerging complaint trends. The workshop 
acted as a tool to assist member insurers in better 
understanding the various approaches taken by OSTI 
on various types of complaints. 

PUBLIC RELATIONS 
REPORT

OSTI participated in MSWSA, a National Treasury 
consumer education initiative, at the end of August 
together with the Ombud Council and other financial 
ombud schemes. 

In September and October, OSTI participated 
in consumer workshops at the invitation of the 
Department of Economic Development, Environment, 
Conservation and Tourism of the North-West 
Provincial Government (Consumer Affairs, Education 
and Research Unit) in Klerksdorp and Wolmaransstad. 

Monthly reports were submitted to the CEO and 
quarterly reports to OSTI’s Board of Directors 
showcasing our PR activities, and to obtain guidance 
on how to best position OSTI from a PR perspective. 

OSTI’s approach to public relations (”PR“) remains one directed at ensuring as much 
stakeholder engagement as possible at minimum cost by using internal resources and 
those of an independent PR consultancy firm. It is mainly from awareness campaigns, 
usually directed at consumer education, like topical press releases, that further 
engagements usually emanate.

SOCIAL MEDIA 
OSTI’s followers, at the end of the year, 
were more than 2 400 on Facebook, 2 132 
on Twitter/X, and 1 755 on LinkedIn. OSTI’s 
average response time to enquiries was less 
than 24 hours across the respective platforms.

The number of:

Facebook increased by 

400 followers 

Twitter/X followers grew by 

147 new followers 

LinkedIn followers grew by 

465 new followers
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OSTI-RELATED MENTIONS SUMMARY
	• A total of 1 081 OSTI-related conversations, 

and over 2 000 press articles year to date.

	• In January, OSTI had the most amount of 
mentions with 20% of the overall mentions.

	• In May, OSTI received the highest reach,  
with a reach of 127 million during the 
monitored period.

	• Most of the articles clipped were online 
articles, at 35%, with the highest reach 
peaking in March and May.

	• This was followed by Social, at 27%, which 
peaked in March and April.

	• Broadcast media had the highest overall 
reach. This channel peaked in May with a 
total reach figure of 78 million.

	• Top media houses which covered OSTI-
related mentions included ETV, MSN, 
Gagasi FM, SABC News and 702. These 
together contributed to over 64% of the 
reach figures for the year.

	• Online channels had the second-best 
reach totals with MSN having the highest  
reach figures during the period, at 27%. 

	• Print had the lowest reach figures, and the 
Sunday Times recorded over 27% of the 
print reach totals. 

PUBLIC RELATIONS REPORT | CONTINUED

Thobile Gumede
PR Team

THE TOTAL REACH AND 
ADVERTISING VALUE 

EQUIVALENT FOR THE 
YEAR ACROSS ALL MEDIA 

ACTIVITIES WAS

46 921 150
AND

R11 135 433
RESPECTIVELY.
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Internet 2 130 17.48%

By word of mouth 1 499 12.30%

Insurer 1 408 11.55%

Other 991 8.13%

Broker 933 7.66%

Other Ombudsman 878 7.20%

Attorney 525 4.31%

Media (Radio, Television, Newspaper, Magazine) 475 3.90%

Policy document 425 3.49%

Letter of declinature 422 3.46%

Bank 138 1.13%

Motor dealer 48 0.39%

Not provided 2 316 19.00%

SOCIO-ECONOMIC
INFORMATION
OF COMPLAINANTS

WHERE DID COMPLAINANTS HEAR ABOUT OSTI?
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1 Gauteng 4 919 40.36%

2 KwaZulu-Natal 2 006 16.46%

3 Western Cape 1 681 13.79%

4 Eastern Cape 815 6.69%

5 Mpumalanga 504 4.14%

6 North-West 399 3.27%

7 Limpopo 390 3.20%

8 Free State 388 3.18%

9 Northern Cape 144 1.18%

Unknown 942 7.73%

1

2

4

7

8

6

9

3

5

18 – 24 34 0.28%

25 – 35 2 300 18.87%

36 – 60 7 396 60.68%

61 and above 1 962 16.10%

Unknown 496 4.07%

Male 7 689 63.09%

Female 4 499 36.91%

COMPLAINTS BY PROVINCEAGE

GENDER

The completion of demographic information is 
not a compulsory field on the application for 
assistance/complaint form.

SOCIO-ECONOMIC INFORMATION OF COMPLAINANTS | CONTINUED
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Black 3 311 27.17%

White 1 964 16.11%

Asian 800 6.56%

Coloured 609 5.00%

Unknown 5 504 45.16%

English literacy 584 4.79%

Disability 29 0.24%

Adverse life event 12 0.10%
Communication 
restriction 10 0.08%

Unknown 11 553 94.79%

SOURCES OF COMPLAINTS RECEIVED BY OSTI

E-mail 

47.74%
Website 

40.15%
Referral 

10.91%
Walk-in 

0.78%

Post 

0.20%
Phone 

0.16%
Fax 

0.06%

VULNERABILITY

Based on complainants who provided the 
information to the office.

Based on complainants who disclosed a 
vulnerability.

RACE
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EXPLANATORY
NOTES
1.	 The data must be understood in the correct 

context, and it is therefore necessary to record 
some words of explanation in relation to the 
insurers’ statistics.

2.	 OSTI has limited jurisdiction over commercial 
lines policies and, in any event, has jurisdiction for 
personal lines business only up to R5 million, save 
for homeowners’ claims where the jurisdictional 
limit is R10 million. The statistics therefore focus 
only on personal lines claims (statistics provided 
by the Financial Sector Conduct Authority 
(“FSCA”)) and personal lines complaints received 
by this office. Commercial lines complaints, which 
are not reflected in the statistics, represent about 
13% of the total complaints.

3.	 Excluded from the overturn rate per insurer, as 
shown in the table, are those complaints resolved 
“on transfer”. In terms of the complaints handling 
process that came into effect on 1 January 2019, 
an insurer is given an opportunity to resolve a 
complaint directly with the insured where the 
insured lodged a complaint with OSTI before 
first approaching his/her insurer to resolve the 
complaint. This process is referred to as the 
“on transfer” process. If the insurer resolves the 
complaint to the satisfaction of the insured, then 
the decision of the insurer is not recorded as an 
overturn against the insurer in these statistics but 
is included in the overall office statistics. Further 
comments on the overturn rate appear below.

4.	 No adverse conclusions should be drawn 
against any insurer based purely on the number 
of complaints against them received by this 
office. Larger insurers issue proportionately 
more policies which cannot form the basis of a 
complaint to this office due to our jurisdictional 
limits. Thus, for example, when considering the 
percentage of complaints received by this office 

against a large insurer, the large insurer, upon a 
superficial analysis, therefore appears to attract 
a relatively low number of complaints. What is 
the more important statistic is the proportion of 
personal lines complaints relative to an insurer’s 
share of the total personal lines claims reported to 
the FSCA. The clearest indicator of this is column 
5, being the number of complaints to this office 
per thousand claims received by an insurer. Where 
an insurer receives a high number of complaints 
to this office per thousand claims, this may be 
an indicator that claims are dealt with unfairly 
by the insurer. However, this statistic should be 
considered in conjunction with columns 8 and 
9, being the share of matters resolved through 
conciliation by the parties/enforcement by OSTI.

	 The overturn rate is an indicator that the decision 
of the insurer with respect to a complaint was 
changed in some respect by this office with 
some additional benefit to the insured. Further 
comments on the overturn rate appear below.

5.	 Please note that a claim can be received by an 
insurer in year one and a complaint in respect 
of that claim may be received by OSTI only in 
year two – hence the number in column 1 may 
be greater than the number in column 3. The 
statistics record the numbers received by insurers 
and the OSTI respectively during 2023.

6.	 Also note that under column 1, certain insurers 
may be shown by the FSCA statistics as having 
received no claims during 2023. This may be 
explained based on either the company issuing 
only commercial lines policies or that the company 
is dormant. We repeat that only personal lines 
statistics are included in the table as this is what 
has been received from the FSCA (columns 1  
and 2).
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7.	 The overturn rate per insurer as shown in the 
table is for personal lines claims only. It excludes 
commercial lines claims and complaints resolved 
“on transfer” (see point 3 above). If a high 
overturn rate is registered, this may, but not 
necessarily, indicate that the insurer is not treating 
its customers as fairly as it should. However, the 
overturn rate should be treated with considerable 
caution as a high overturn rate can also be 
indicative of a high degree of co-operation 
being received by OSTI from a particular insurer 
in resolving complaints to the satisfaction of the 
customers. OSTI takes into account the following 
two circumstances in determining the overturn 
rate:

a)	 The decision of the insurer is overturned by 
OSTI by way of a recommendation which is 
accepted or by way of a Ruling.

b)	 A resolution of the dispute has been mediated 
by OSTI with the insured receiving a benefit 
which he/she would not have received 
without the involvement of OSTI.

8.	 Any media queries in relation to the insurers’ 
statistics should be directed to the particular 
insurer.
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INSURERS’
STATISTICS

1 2 3 4 5 6 7 8 9
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Abacus Insurance Limited 11 087 0.20% 13 0.13%  1.173/1 000 12 4 25.00% 0.00%

Absa Insurance Company Limited 192 382 3.49% 737 7.21%  3.831/1 000 618 43 6.47% 0.49%

AIG South Africa Company 5 475 0.10% 3 0.03%  0.548/1 000 5 3 60.00% 0.00%

Allianz Global Corporate & Specialty 
(SA) Limited 1 344 0.02% 4 0.04%  0.003/1 000 5 0 0.00% 0.00%

Aurora Insurance Company Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Auto & General Insurance Company 
Limited 261 167 4.74% 267 2.61%  1.022/1 000 211 14 6.64% 0.00%

Bidvest Insurance Limited 16 661 0.30% 20 0.20%  1.200/1 000 24 1 4.17% 0.00%

Bryte Insurance Company Limited 463 783 8.42% 187 1.83%  0.403/1 000 171 35 19.30% 1.17%

Budget Insurance Company Limited 62 168 1.13% 193 1.89%  3.104/1 000 173 13 6.94% 0.58%

Centriq Insurance Company Limited 942 081 17.09% 150 1.47%  0.159/1 000 127 13 10.24% 0.00%

Chubb Insurance South Africa Limited 1 994 0.04% 13 0.13%  6.520/1 000 10 1 10.00% 0.00%

Clientèle General Insurance Limited 135 863 2.47% 42 0.41%  0.309/1 000 22 5 22.73% 0.00%

Compass Insurance Company Limited 10 459 0.19% 25 0.24%  2.390/1 000 24 1 4.17% 0.00%

Corporate Guarantee (South Africa) 
Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Credit Guarantee Insurance Corporation 
of Africa Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Dial Direct Insurance Company Limited 21 296 0.39% 80 0.78%  3.757/1 000 77 9 11.69% 0.00%

Discovery Insure Limited 242 115 4.39% 634 6.20%  2.619/1 000 515 68 13.20% 0.00%

Dotsure Insurance Limited 141 599 2.57% 335 3.28%  2.366/1 000 279 28 9.68% 0.36%

Escap SOC Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

First for Women Insurance Company 
Limited 38 598 0.70% 106 1.04%  2.746/1 000 85 7 8.24% 0.00%

First Rand Short-Term Insurance Limited 73 871 1.34% 208 2.03%  2.816/1 000 154 24 14.29% 1.30%

GENRIC Insurance Company Limited 130 393 2.37% 42 0.41%  0.322/1 000 30 4 13.33% 0.00%

Guardrisk Insurance Company Limited 404 912 7.35% 622 6.08%  1.536/1 000 563 134 23.62% 0.18%

Guardrisk Microinsurance Limited 2 952 0.05% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Hollard Insurance Company Limited 171 055 3.10% 497 4.86%  2.905/1 000 418 53 12.67% 0.00%

Hollard Specialist Insurance Limited 6 227 0.11% 14 0.14%  2.248/1 000 23 7 30.43% 0.00%

Indequity Specialised Insurance Limited 2 856 0.05% 7 0.07%  2.451/1 000 6 2 33.33% 0.00%

Infiniti Insurance Limited 30 583 0.55% 41 0.40%  1.341/1 000 30 4 13.33% 0.00%

King Price Insurance Company Limited 136 635 2.48% 484 4.73%  3.542/1 000 404 38 9.16% 0.25%

“A complaint finalised on transfer” refers to a complaint where the complainant did not 
first approach the insurer to resolve the complaint. In such a case, the insurer is given an 
opportunity to resolve the complaint directly with the complainant and, if the complaint 
is resolved at this stage without OSTI’s intervention, the complaint is closed ”on transfer” 
and is excluded from the below statistics.
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Please Note:
The statistics for Old Mutual Insure include statistics for Iwyze. 

The statistics for Centriq Insurance Company Limited include statistics for 
Shoprite Insurance Company Limited.

CFAO – Licence Withdrawn – Confirmed on September 2022. Withdrawal 
was preceded by a section 50 transfer to Hollard Specialist. Statistics 
included with Hollard Specialist statistics. 

Telesure Investment Holdings (“TIH”) took over Renasa’s OSTI complaints 
with effect from 1 July 2023.

Mutual and Federal Risk Financing’s name changed to Old Mutual 
Alternative Risk Transfer Limited (“OMART”)^ since December 2023.
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Land Bank Insurance Company (SOC) 
Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Legal Expenses Southern Africa Limited 20 553 0.37% 92 0.90%  4.476/1 000 83 7 8.43% 0.00%

Lloyd’s Underwriters 0 0.00% 1 0.01% 0.000/1 000 3 0 0.00% 0.00%

Lombard Insurance Limited 33 458 0.61% 83 0.81%  2.481/1 000 95 7 7.37% 0.00%

MiWay Insurance Limited 152 841 2.77% 386 3.77%  2.526/1 000 396 37 8.08% 1.26%

Momentum Insure Company Limited 122 702 2.23% 364 3.56%  2.967/1 000 303 67 22.11% 0.00%

Monarch Insurance Company Limited 9 215 0.17% 6 0.06%  0.651/1 000 5 1 20.00% 0.00%

Nedbank Insurance Company Limited 62 725 1.14% 355 3.47%  5.660/1 000 328 39 11.28% 0.61%

New National Assurance Company 
Limited 16 749 0.30% 178 1.74%  10.628/1 000 162 20 11.73% 0.62%

NMS Insurance Services (SA) Limited 182 562 3.31% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Old Mutual Alternative Risk Transfer 
Limited (“OMART”)^ 85 591 1.55% 343 3.35%  4.007/1 000 282 78 27.66% 0.00%

Old Mutual Insure Limited 210 557 3.82% 998 9.76%  4.740/1 000 1 018 181 16.60% 1.18%

OUTsurance Insurance Company Limited 339 567 6.16% 365 3.57%  1.075/1 000 310 14 4.52% 0.00%

Professional Provident Society Short-
term Insurance Company Limited 6 100 0.11% 20 0.20%  3.279/1 000 24 2 8.33% 0.00%

Renasa Insurance Company Limited 79 241 1.44% 53 0.52%  0.669/1 000 46 8 15.22% 2.17%

SAFIRE Insurance Company Limited 6 514 0.12% 7 0.07%  1.075/1 000 6 0 0.00% 0.00%

SA Home Loans Insurance Company 
Limited 23 961 0.43% 126 1.23%  5.259/1 000 124 6 4.84% 0.00%

Santam Limited 375 417 6.81% 594 5.81%  1.582/1 000 515 37 6.99% 0.19%

Santam Structured Insurance Limited 27 659 0.50% 358 3.57%  12.943/1 000 314 28 8.92% 0.00%

SASRIA (SOC) Limited 904 0.02% 2 0.02%  2.212/1 000 3 1 33.33% 0.00%

Standard Insurance Limited 129 990 2.36% 742 7.25%  5.708/1 000 684 48 6.43% 0.58%

Swiss Re Corporate Solutions Africa 
Limited 0 0.00% 0 0.00% 0.000/1 000 0 0 0.00% 0.00%

Vodacom Insurance Company Limited 93 898 1.70% 151 1.48%  1.608/1 000 152 70 44.74% 1.32%

Western National Insurance Limited 18 309 0.33% 35 0.34%  1.912/1 000 27 1 3.70% 0.00%

Workerslife Insurance Limited 2 477 0.04% 10 0.10%  4.037/1 000 14 5 35.71% 0.00%

Yard Insurance Limited 2 601 0.05% 6 0.06%  2.307/1 000 5 0 0.00% 0.00%

TOTAL 5 511 147 100.00% 10 228 100%  1.856/1 000 8 885 1 168 12.70% 0.44%

LEGEND
^Change of name
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In the case of Mutual & Federal Insurance Co Ltd v 
Oudtshoorn Municipality 1985 (1) SA 419 (A), the court 
held that insurance contracts are regarded as contracts 
of good faith. As such, it is important that prospective 
policyholders disclose all information to their insurer, 
which is correct. A failure to do so may amount to 
misrepresentation that could result in the voidance of a 
policy and subsequent repudiation of a claim.

There are two types of misrepresentations in relation 
to insurance agreements.

The first takes the form of a positive or intentional 
misrepresentation. This occurs when a prospective 
policyholder provides the insurer with incorrect 
information which is material to the underwriting 
of the policy, where a proper duty to disclose 
was created. An example would be intentionally 
informing the insurer that you will be the regular 
driver of a motor vehicle when, in fact, someone else 
will be driving the vehicle most often.

In the case of Qilingele v SA Mutual Life Assurance 
Society 1993 (1) SA 69 (A), the court deliberated 
whether a misrepresentation in the proposal form 
where a policy was issued was sufficient for the insurer 
to repudiate a claim. The court found that in order to 
show that the repudiation and subsequent voidance 
of the policy was lawful, the insurer had to show that 
the information which the insured misrepresented 
was material in the eyes of a reasonable person and 
that had it known the truth, it would have declined the 
risk or accepted the risk on different terms. The court, 
having found that the insurer had discharged the 
onus incumbent upon it, ruled in favour of the insurer 
with costs and in doing so upheld the repudiation 
and voidance of the insurance policy.

The second type of misrepresentation would take the 
form of information being omitted by a prospective 
insured which was not requested at sales stage.  
In these instances, it would be inequitable to reject a 
claim and void a policy when a proper duty to disclose 

was not created by the insurer during the sales call or in 
the proposal form as a party entering into an agreement 
cannot be expected to disclose information that falls 
outside his or her knowledge or was not asked for during 
the underwriting of the risk.

CASE STUDY
The insured submitted a claim for accident damage to 
the insured vehicle. At the time of the loss, the insured’s 
daughter was driving the vehicle. The matter was referred to 
OSTI as the insurer rejected the claim on the basis that the 
details of the regular driver of the insured vehicle were not 
correctly declared at the inception of the policy.

The insurer relied on evidence, including the risk address 
where the insured vehicle was kept. The address was not 
the address where the insured resided but instead where 
the insured’s daughter resided. Further, the insurer 
interviewed the insured’s daughter who conceded that 
she had always driven the insured vehicle more often 
than anyone else.

In this regard the policy in question provides a clear 
definition of what constitutes a regular driver:

REGULAR DRIVER
The regular driver is the person who drives the insured vehicle 
most often and more frequently than any other person and is 
named specifically on your schedule.

The evidence obtained indicated that the insured 
deliberately misrepresented the details of the regular 
driver in order to obtain a lower premium.

The repudiation of the claim was subsequently upheld 
as the office found that the insured could not expect 
any relief when her own conduct breached the terms 
and conditions of the policy which resulted in material 
prejudice to the insurer. 

Kishendren Pillay 
Assistant Ombudsman

MISREPRESENTATION AND  
NON-DISCLOSURE AT INCEPTION

CASE STUDIES
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Change, while inevitable, may affect an insured’s cover if 
not reported to the insurer. When an insurer underwrites 
an insurance policy, it provides coverage and determines 
premium based on the risk information provided by the 
insured at the time of the inception and renewal of a 
policy. If at any time during the policy term, an insured’s 
circumstances change, a material change in risk may 
have occurred. The insured’s intermediary or insurer 
should immediately be informed. A material change is 
defined as “any change material to the risk and within 
the control and knowledge of the Insured”. A failure to 
inform an insurer of a material change in risk may affect 
the insured’s cover, which may lead to a rejection of a 
claim, restriction of cover or voidance of the insurance 
policy. In order to guarantee sufficient cover under an 
insurance policy, the insured must ensure that the policy 
correctly reflects the insured’s risk profile. 

CASE STUDY
The insured’s motorcycle was stolen from his residence. 
The insurer rejected the claim as the insured did not 
advise it about the change in risk address at which the 
motorcycle would be parked. The insurer was of the view 
that this change constituted a material change in risk.

The policy states that, “Should there be any change 
in circumstance, which may affect the risk insured, 
it is your responsibility to notify [the insurer] or 
your intermediary in writing as soon as the change 
becomes known to you. Failure to do so may result 
in cancellation of cover or claims being found to be 
invalid due to the change in circumstances.”

The insured advised that he had moved out of 
his primary residence. He was house sitting at the 
residence where the loss occurred. He advised that the 
homeowners came home and asked him to move his 
motorcycle from the garage where he had parked it. 
This is when the motorcycle was stolen. 

The insurer noted that on the proposal form, the insured 
advised that the motorcycle would be parked in a 
locked up garage with an alarm system overnight at the 
risk address specified on the proposal form and policy 
schedule. However, the motorcycle was stolen from a risk 
address different to the one noted on the policy schedule. 
The insurer confirmed that the insured had been residing 

at the alternate risk address for seven months prior to 
the loss. He had not informed his broker of this change.  
The owner of the property where the insured was residing  
at the time of the loss advised that the insured usually 
parked his motorcycle in the garage overnight. However, on 
the night of the incident, the insured stated that he had not 
parked it in the garage. The insured did not advise whether 
the garage was armed with an alarm system.

The issue which had to be determined was whether the 
insured’s failure to advise the insurer of the change in the risk 
address was material to the insurer’s acceptance of the risk.

The starting point when a non-disclosure has occurred is 
the materiality test as set out in section 53 of the Insurance 
Amendment Act, No. 17 of 2003:

The representation or non-disclosure shall be regarded as 
material if a reasonable, prudent person would consider 
that the particular information should have been correctly 
disclosed to the insurer, so that the insurer could form its own 
view as to the effect of such information on the assessment 
of the relevant risk.

The insured had been living at the new risk address for 
seven months. Given the substantial period of time that 
the insured had been residing at the new address, it is 
reasonable to expect him to advise the insurer of the 
change in the risk address.

In Regent Insurance Co Ltd v King’s Property 
Development (Pty) Ltd t/a King’s Prop 2015 (3) SA 
85 (SCA), the court reiterated that where there is a 
misrepresentation, it must be objectively ascertained 
whether the non-disclosure materially affected the insurer’s 
risk assessment and then subjectively ascertained whether 
the non-disclosure of the material fact induced the insurer 
to issue the policy or extend the cover on the current terms. 

The insurer was prevented from reassessing the risk and 
determining whether any endorsements would be placed 
on the policy or if it would continue to undertake the risk. 

OSTI found that the change in risk address was a 
material change in risk which was material to the insurer’s 
acceptance of the risk and, therefore, the insurer’s 
rejection of the claim was upheld. 

Nishta Soni
Assistant Ombudsman 

MOTORCYCLE THEFT AND  
CHANGE IN RISK ADDRESS 
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CASE STUDIES | CONTINUED

Finding the right answer begins with the right 
question. Listen to Your Conscience: That’s Why 
You Have One by Frank Sonnenberg.

The complainant submitted a claim following the 
theft of his cell phone. The matter was referred to the 
Ombudsman’s office as the insurer voided the policy 
on the grounds that the phone was already blacklisted 
when it was placed on cover and the insurer advised 
that had it been advised of this, it would not have 
accepted the risk. The insurer relied on the following 
policy provision to void the policy:

Give us all material information
	• Material information is essential information which can 

influence our decision whether to accept a risk, to apply 
more conditions or to change your premium. You must 
give us all material information and tell us within 14 days 
from the date that any material information changes.

Examples of material information: Your insurance 
claims history, the regular driver’s date of birth, or your 
building’s security measures.

	• Our decision to insure your possession(s) is based on 
the information you give us. If any of this information 
is incomplete or incorrect at any time, it means our 
decision was based on incorrect information and we 
may not have agreed to cover or continue to cover your 
property on your current premium, limits, or conditions.

	– We may cancel your cover from the date that you 
gave us incorrect information or from the date 
that there was a change in the risk that you did not 
tell us about, and you will lose your right to claim.  
We will pay back all the premiums we have received 
after the date of cancellation, less any claims we 
may have paid unless you have deliberately tried to 
mislead us.

	– If you do not cancel your cover, we may then 
apply special conditions, a reduced sum insured, 
a reduced limit or an increase in premium.

In its answer to the complaint, the insurer provided a list of 
underwriting questions which were posed to the insured 
prior to the inception of the policy, however, no question 
was posed about the blacklisting status of the phone. 

Initially, the Ombudsman’s office argued that as no duty of 
disclosure was created during the underwriting of the policy 
regarding the blacklisting of the phone, the insurer could 
not rely on the insured’s misrepresentation regarding the 
blacklisting of the phone to reject the claim and the claim 
must be settled. However, the insurer pointed out that it was 
relying on a material non-disclosure of the blacklisting of the 
phone by the insured and not on a material misrepresentation 
of the phone’s status to void the policy.

The Ombudsman then issued a provisional ruling for the 
insurer to settle the claim. The insurer was referred to 
section 53(1)(b) of the Short-term Insurance Act, No. 53 of 
1998 which provides that:

“Non-disclosure shall be regarded as material if a 
reasonable, prudent person would consider that the 
particular information constituting the representation or 
which was not disclosed, as the case may be, should have 
been correctly disclosed to the short-term insurer so that 
the insurer could form its own view as to the effect of such 
information on the assessment of the relevant risk.”

It was pointed out to the insurer that in terms of the above, 
matters involving alleged non-disclosure must always be 
approached from the perspective of whether a reasonable 
prudent person, not the insurer, would consider that the 
particular information not disclosed should have been 
correctly disclosed so that the insurer could form its own 
view on the matter. It is not the insurer’s view on the matter 
that is relevant.

In this instance, the insured was not aware that the phone 
had been blacklisted and, therefore, he could not disclose 
this information to the insurer as it was not within his 
knowledge. Further, as it was not within his knowledge, he 
was not in a position to determine that this fact was material 
to the insurer’s underwriting of the risk.

The insurer agreed to abide by the provisional ruling and 
the claim was settled.

Darpana Bodalina
Senior Assistant Ombudsman

NON-DISCLOSURE AT  
INCEPTION OF THE POLICY
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The insured submitted a claim for damage to the 
insured vehicle. He was driving on a road which was 
dark when he suddenly saw a donkey in the middle of 
the road. He tried to avoid the donkey but collided 
with it.

The insurer appointed an internal investigator.  
The investigator found that the insured had not 
taken the insured vehicle for an inspection and that 
he had not provided the insurer with the inspection 
certificate. The claim was subsequently repudiated 
on this basis.

The policy requires that the insured take the vehicle 
for an inspection and provide the insurer with the 
inspection certificate.

The insurer relied on the following clauses of the 
policy:

15. SPECIAL CONDITIONS
AGREE TO A VEHICLE INSPECTION
15.1. We may request that an approved party inspects 
the Vehicle[s] at the start date of cover or at any other 
time. The Vehicle must be submitted for inspection 
immediately after being requested to do so. Based on 
the outcome of the Vehicle inspection, we also reserve 
the right to amend the terms and conditions of the 
policy, or to cancel cover with immediate effect. Should 
the Vehicle not be inspected, we reserve the right 
to amend the terms of the policy or cancel cover for  
that Vehicle.

POLICY REQUIREMENT/S
WHY MUST YOU AGREE TO A VEHICLE INSPECTION?
It is a policy requirement for your vehicle/s to be inspected 
at your closest Autoboys, our approved service provider. 
This inspection must take place before your policy start 
date or immediately if your cover has already commenced. 
Your cover is conditional upon inspection of your vehicle/s, 
and you will have ‘Third Party Only’ cover until completion 
of the inspection.

The issue to be determined was whether the insurer was 
prejudiced by the insured’s failure to comply with the 
policy requirement.

The purpose of the vehicle inspection is twofold:

	• it confirms that the vehicle exists. 

	• it enables the insurer to determine the condition of 
the vehicle to prevent claims being made on damage 
existing at the time of the inception of the cover. 

OSTI found that the insurer had failed to address 
whether it had suffered any prejudice because of the 
insured’s failure to submit the vehicle for an inspection.  
The insurer also did not prove any materiality of the 
insured’s non-compliance to the loss itself.

Whilst the purpose of the inspection may be to determine 
the condition of the vehicle and identify any pre-existing 
damage, there was nothing that precluded the insurer 
from validating the claim and assessing the damage. 

The assessor would have been well qualified to identify 
any pre-existing damage during the assessment.  
The insurer would then have been able to exclude any 
pre-existing damage from any potential settlement. 

OSTI found that, as the insurer had not proven any 
prejudice or materiality as a result of the insured’s failure 
to have the vehicle inspected, it could not uphold the 
rejection of the claim.

A recommendation was then issued for the insurer to 
settle the claim, which the insurer accepted.

Janitra Hollenberg
Assistant Ombudsman

VEHICLE INSPECTION CERTIFICATE – 
A CONDITION OF COVER
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The insured submitted a claim following an armed 
robbery at the insured property. The claim was 
authorised by the insurer, however, the insurer 
excluded some items from its settlement offer.  
The insured was dissatisfied with the settlement 
amount offered. The insurer relied on the following 
provisions in the policy:

“Essential and Classic Plans 

You must specify items listed in categories 10.1.2 to 
10.1.13. 

	• Items that do not fall within the mentioned 
categories must be specified in category 10.1.13.” 

“10.1.1 | General clothing and personal effects 

We will cover you for loss or damage to the amount 
shown in your Plan Schedule for: 

	• Clothing and personal effects including personal 
sporting equipment that is normally worn or 
carried by or on a person up to the maximum 
amount for any one article, pair or set, which is 
shown in your Benefit Limit Annexure.” 

“10.1.5 | Computing equipment and mobile 
communication devices 

We will pay for loss or damage to computing 
equipment and mobile communication devices and 
accessories as shown in your Plan Schedule.” 

“10.1.13 | Specified items: other 

We will pay for loss or damage to items that cannot 
be covered in the categories listed above. Items with 
a value more than the maximum general clothing and 
personal effects limit, must be insured separately here 
and adequately described in your Plan Schedule.”

During the claim’s submission stage, the insured 
furnished the insurer with the claim form which 
contained the list of the items that had been stolen. 
The list provided that the following stolen items were 
being claimed for: 

1.	HP Laptop Core i5 

2.	Samsung A32 Dual Sim 

3.	Vivo y30 cell phone 

4.	Garmin GPS 52MT-5 

5.	Helleman Toolkit 34 Piece 

The insurer submitted that after a review of the insured’s 
policy, it was noted that the above-mentioned items 
were not specified on the insured’s insurance policy, and 
the only portable possessions cover that was enjoyed 
under the policy was under the General and Clothing 
Cover. The insurer confirmed that in terms of the policy, 
mobile and computing devices would only be covered 
if they were specified in terms of clause 10.1.5, and the 
GPS device should have been specified on the policy in 
terms of clause 10.1.13. 

According to the insurer, the insured only enjoyed 
cover for the Helleman Electrician’s Toolkit, which was 
covered under the General and Clothing Cover of his 
insurance policy. The insurer concluded that the insured 
was indemnified for the loss of the items for which he 
enjoyed cover to the following extent: 

Quoted amount: R4 948.68 
Less excess: -R 1 000.00 
Amount settled: R3 948.68 

The insured, in his response to the insurer’s answer to 
the complaint, questioned the reason the insurer did not 
pay for the other items as they were specified under the 
Portable Possessions Cover of the policy.

The issue to be determined by the office is whether the 
insurer’s settlement of the claim was justified as per the 
provisions of the policy. 

In terms of clause 10.1.13 of the policy, the policy will pay 
for loss or damage to computing equipment and mobile 
communication devices and accessories as shown in the 
plan schedule. The items that were not paid did not meet 
the criteria for cover as they were not specified under the 
Portable Possession Cover of the policy.

Our office found that the only Portable Possessions Cover 
that was enjoyed under this policy was under General 
and Clothing Cover and for the Helleman Electrician’s 
Toolkit, which was accordingly settled by the insurer.  
We found further that the insurer was not liable to settle 
other items claimed by the insured as those items were  

QUANTUM OF CLAIM  
IN DISPUTE 

CASE STUDIES | CONTINUED
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Mr A approached our office for assistance following 
the rejection of a claim for water damage to his 
wooden floor. The insurer rejected the claim on the 
basis that the damage had arisen as a result of wear 
and tear. 

If damage is attributed by an insurer to the fact that 
it did not occur as a result of a sudden, single and 
unforeseen event, then our office will analyse and 
base its assessment on the reports, photographs and 
information provided by the parties. 

The evidentiary burden of proof lies with the insurer if 
it rejects a claim on an exclusion and the insurer must 
establish a causal connection between the exclusion 
and the damage claimed. 

The insurer, in this case, appointed a service provider 
who reported that, following an inspection of the 
leaking toilet cistern in the bathroom, he noted that 
water was overflowing on the bottom inlet and also 
overflowing up to the side of the flusher. The service 
provider concluded that the damage had occurred 
over a period of time.

Based on the information and evidence submitted by 
the insurer, the office was satisfied that the insurer had 
proven on a balance of probabilities that the damage 
had occurred as a result of wear and tear and over a 
period of time.

It was incumbent on Mr A to affect regular and 
necessary maintenance to the property to ensure that 
it remained free from damage as a result of wear and 
tear. Mr A had not presented any evidence of having 
done preventative maintenance and it was accordingly 
accepted that on a balance of probabilities no such 
maintenance had been done. 

This office accordingly concluded that the insurer was 
entitled to reject the claim as it had demonstrated 
that the damage had occurred as a result of an event 
falling within an exclusion in the policy, being damage 
arising from wear and tear, and that it had occurred 
over a period of time. 

Kgomotso Molepo 
Assistant Ombudsman

OVERFLOWING OF WATER 
APPARATUS CLAIM 

not specified under the Portable Possessions Cover 
of the policy. 

It was important to note that the insured’s policy was 
sold through an independent adviser who was not 
an agent of the insurer but of the insured. It was the 
independent adviser’s responsibility to advise the 
insured at the inception of the policy to specify the 
HP Laptop Core i5, Samsung A32 Dual Sim, Vivo y30 
cell phone, and Garmin GPS 52MT-5. These items 
were not automatically covered as they had to be 
specified in order for cover to be enjoyed by the 
insured.

Valerie Mngadi
Senior Assistant Ombudsman
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The insured submitted a claim for damage to the 
insured vehicle following a collision with a cow.  
The insurer declined liability for the claim on the basis 
that the insured failed to apply reasonable care and 
precaution to prevent the incident from occurring. 

In his complaint, while the insured did not dispute 
the speed at which he travelled, he did state that he 
was not aware of the speed limit applicable to the 
road. The insured was further of the view that the 
speed at which he travelled could not be considered 
the cause of the incident as the incident occurred 
when a third-party vehicle, travelling in the opposite 
direction, blinded his vision with its lights and he did 
not see the cow on the road and collided with it. 

The insurer obtained the services of an independent 
expert who retrieved the vehicle’s speed from the 
diagnostic data of the vehicle, and further considered 
the circumstances surrounding the loss.

The insurer provided evidence to show that the 
insured vehicle was travelling 130 km/h when the 
incident took place. The insurer further noted the 
following information:

	• The road was poorly lit. 

	• There was a sign 13 km before the collision 
confirming the maximum speed to be travelled on 
the road as 80 km/h.

	• There was a sign on the opposite direction warning 
of the prevalence of cows on the road.

	• The road was travelled earlier in the day by the 
insured and he was therefore familiar with the road 
and the applicable road restrictions.

The insurer advised that it took all the relevant factors 
into consideration during the validation of the claim 
and found that the insured had failed to apply the 
necessary due care by travelling in excess of the 
speed limit on a road that was poorly lit and was 
known for the prevalence of cattle. 

The independent expert appointed by the insurer 
summarised his position as follows:

“The risk vehicle was traveling a maximum speed of 
between 125 km/h and 135 km/h within 5 seconds 
before the crash, and this is between 56% and 69% faster 
than the speed limit for the road. The driver increased 
the stopping distance with approximately 58 meters by 
driving at 130 km/h. 

By doing that an inescapable emergency was created by 
the driver’s own tortious conduct. When a driver engages 
in an activity in which certain emergencies are likely to 
arise, the driver must be prepared to meet them. 

Had the incident driver opted to travel at the speed 
limit or appropriate speed then he would have been 
in a better position to observe animals, reduce the 
vehicle speed and take evasive action or bring the 
vehicle to a complete stop. The high speed at which the  
driver opted to travel at resulted in a greater stopping 
distance and inability to cope with the conditions and 
vehicle dynamics.“

Based on the above set of facts, the insurer declined 
liability for the claim on the basis that the insured failed 
to apply the necessary due care required when operating 
a vehicle in line with the policy exclusions.

While it was clear that the insured had exceeded the 
speed limit applicable to the road, it was essential for 
OSTI to determine whether the insured’s actions could 
be considered a failure to apply the necessary due care 
and precaution. The issue to be determined was whether 
the insurer had shown, on a balance of probability, that 
the insured’s conduct was reckless. 

The onus is on the insurer to prove that the insured 
deliberately or intentionally disregarded the maximum 
speed limit. Furthermore, it then needed to show that, 
had the insured vehicle travelled at the required speed, 
the incident would not have occurred.

On application of the facts, it is undisputed that the 
insured had been travelling on a straight road that was 
poorly lit when an oncoming vehicle blinded his vision 
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with its lights and the insured vehicle then collided with a 
cow which was in his lane of travel.

OSTI found that there were several aspects that were 
left wanting from the insurer’s case. It could not merely 
be said that a collision would have occurred due to the 
speed travelled as the speed resulted in an increased 
reaction time by the insured without factual evidence to 
support this.

It was undisputed that the insured was blinded by an 
oncoming vehicle and did not see the animal on the 
road. As the road sign for the presence of animals  
was only present for vehicles travelling on the oncoming 
lane, same could not be considered relevant to the 
insurer’s argument.

The insured could further not be considered familiar 
with a road after only having travelled it once before 
the collision. Further, the insurer could not speak to 
the position of the animal on the road, the speed of 
the animal or the visibility of the animal. Based on the 
undisputed facts, it would have been impossible to 
predict the movement of the animal or for the driver to 
foresee the presence of an animal on the road.

OSTI found that it was essential for the insurer to take 
cognisance of the fact that there were several intervening 
factors at play, and that it would be unreasonable to say 
that by merely driving slower, the animal would have 
been visible, and the collision would subsequently have 
been avoided. 

For an expert to determine voidability, factors such as 
the point of reaction, point of collision, final resting 
position, as well as the movement of the object collided 
with must be considered. As such, the fact that no 
reaction manoeuvre was recorded by the diagnostics 
data and little to no information was available regarding 
the animal would have made it impossible for the expert 
to calculate the distances and to accurately confirm that 
the insured could have avoided the accident. 

OSTI reminded the insurer that the opinion of an expert 
does not automatically deem a claim accurately rejected 

and excessive speed does not inevitably amount to 
recklessness. Each matter is to be considered on its 
own set of facts for it to be determined whether it is 
reasonable to deny liability.

An insurer cannot merely reject a claim without 
providing proof that the actions of the driver are 
material to the loss. The insurer had failed to 
show that the insured foresaw the possibility of 
the oncoming vehicle obstructing his visibility with 
its headlights and that he intentionally continued 
driving at the speed noted which then resulted in 
the collision with an animal. 

Furthermore, the insurer failed to show that 
travelling at the required speed limit would 
have made the incident avoidable, despite the 
intervening factors presented. 

It is imperative that the insurer consider more than 
an expert opinion confirming the speed travelled 
by a vehicle when making a determination on 
such a claim as all the factors raised are material 
and relevant, and cannot be disregarded when 
concluding that a driver did not apply the necessary 
due care. 

Moreover, whilst our office could appreciate the 
notion that the speed at which the insured travelled 
extends the braking distance, the insurer had failed 
to demonstrate that driving at the required 80 km/h 
would have resulted in a successful avoidance of 
the animal on the road. 

OSTI found that the insurer had not discharged 
its onus on a balance of probability, and a 
recommendation to pay the claim was issued.  
The insurer conceded to OSTI’s recommendation 
and settled the claim.

Nekecia van Niekerk
Assistant Ombudsman
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The complainant approached the office for assistance 
after the insurer declined a claim for his collapsed 
boundary wall. The complainant contended that 
the wall had collapsed due to extreme winds  
that occurred during the month of April 2023.  
The complainant’s claim was rejected by the  
insurer on the basis that the damage was caused by 
gradual deterioration. 

The insurer relied on the following provisions of the 
policy to reject the claim:

STORM OR WIND
We cover loss of or damage to your buildings caused by 
storm or wind. 

We do not cover the following: 

b)	 loss or damage caused by wear and tear; 
c)	 loss or damage caused by gradual deterioration. 

NOT COVERED BY THIS SECTION 
None of the following are covered, unless specifically 
shown otherwise in your policy summary: 

a)	 Loss or damage caused by: 
	– weeds or roots; 

b)	 Loss or damage caused by or comprising of: 
	– wear and tear or other gradually operating causes.

The complainant’s boundary wall was constructed  
as a double skin wall with a single skin wall built 
on top. The wall was three metres in height and 
the insurer observed that the wall did not meet the 
minimum specifications as set out in the National 
Building Regulations. 

The collapsed boundary wall was not designed 
to act as a retaining wall; however, it served this 
very purpose. The insurer contended that the wall 
lacked the necessary columns that were typically 
required for this type of wall. In addition, the insurer 
contended that the wall’s structural integrity had 
been compromised over time because of invasive 
root systems from the surrounding vegetation. 

The insurer submitted that the aforementioned factors 
collectively weakened the wall which led to its eventual 
collapse. Lastly, the insurer contended that whilst the 
strong winds may have contributed to the collapse of the 
wall, they were not the proximate cause of the collapse. 

OSTI had to determine what the proximate cause of the 
collapse was and determine whether the loss was due to 
a covered peril. OSTI referred to the following authorities:

Guardrisk Insurance Company Limited v Café Chameleon 
CC 2021 (2) SA 323 (SCA) where the court held that: 

“A proximate cause should be identified as a matter of 
‘reality, predominance [and] efficiency’. Put differently, 
the real or dominant cause is ascertained by applying 
good business sense.” 

After having reviewed the evidence submitted by both 
the insurer and complainant, the office held the view that 
the proximate cause of the collapse of the wall could not 
be a single and sudden event. The evidence resulted in 
the office being able to make the reasonable inference 
that the wind served as the “final straw that broke the 
camel’s back”. 

In the matter of Hollard Life Assurance Co Ltd Van der 
Merwe [2007] 4 All SA 684 (SCA) at 689c it was held that: 

“The ordinary rule is that the insured must prove himself 
to fall within the primary risk insured against, whilst  
the onus is on the insurer to prove the application of  
an exception […].” 

Pursuant to the above, OSTI was of the view that the 
insurer could substantiate and justify the policy provisions 
it had relied on, and OSTI upheld the rejection of  
the claim. 

Brian Mukoki 
Assistant Ombudsman
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The insured approached the office for assistance 
with a claim made in terms of a mechanical warranty 
policy for the insured’s motor vehicle. The insured 
was dissatisfied with the insurer’s decision to reject 
the claim on the basis that the policy only covers 
mechanical failure and not accidental damage.

The insured reported to the insurer that the vehicle’s 
sump was damaged when he drove through a pothole. 
The insured claimed for the damage resulting from 
the incident.

The insurer, after having assessed the claim, 
determined that the damage claimed for was 
accidental in nature and not resulting from a 
mechanical breakdown as intended to be covered by 
the policy. Accordingly, the claim was declined.

Having carefully considered the matter, the office 
confirmed that the policy was not a comprehensive 
motor vehicle policy, but only intended to cover the 
mechanical breakdown of certain components. 

The policy defined ‘mechanical breakdown’ as follows: 

“‘Mechanical Breakdown’ refers to the unforeseen 
failure of any of the components specifically listed 
under the “Components Covered” section, arising 
from mechanical and/or electrical failure, causing a 
sudden stoppage of their functions and necessitating 
repair and/or replacement.”

From the definition, it was clear that the intention 
of the policy was not to cover accident damage or a 
mechanical breakdown resulting from damage caused 
by an accident. The intention of the policy was to 
only cover damage that resulted from an unforeseen 
mechanical failure, with no other intervening cause.

Accordingly, the peril which would need to have 
operated for the insured to have a valid claim is a 
sudden mechanical breakdown of the components 

as defined in the policy. In this instance, the components 
were damaged as a result of an accident/impact to the 
sump, resulting in mechanical failure from gradual oil loss. 

As the proximate cause of the damage was an impact 
causing oil loss, and the oil loss caused the engine to 
sustain damage, the office concluded that the damage 
did not occur from a peril covered under the policy, and 
that there was no obligation on the insurer to accept the 
claim. Therefore, the insurer’s decision to decline the 
claim was upheld.

The insured was further advised by the office that 
damage of this nature would typically be covered under 
a comprehensive motor vehicle policy, and the insured 
would need to submit a claim for this incident under any 
active comprehensive motor vehicle policy he may have 
had in place at the time of the incident.

Abri Venter
Assistant Ombudsman

MECHANICAL BREAKDOWN 
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The insured was involved in a motor vehicle accident 
on 15 July 2023 and subsequently submitted a claim 
to the insurer. The insurer rejected the claim on the 
basis that the premium, that provided cover for 
the period in which the incident occurred, was not 
paid. The insured was dissatisfied with the insurer’s 
rejection and approached our office for assistance. 

In its response to the complaint, the insurer advised 
that the agreed deduction date for the premiums 
was on the 24th of every month. In line with the 
agreement, the insurer attempted to deduct the 
premium on 24 June 2023 to ensure cover from  
24 June to 23 July 2023. However, the deduction was 
not successful.

Rule 15.1 of the Policyholder Protection Rules 2018 
(“PPR”) states that policies must contain a provision 
for a period of grace within which to make payment 
of a premium after the due date. This period of grace 
must not be less than 15 days and only applies from 
the second month of the policy.

The policy in question states the following:

“And if you don’t pay

Let’s say your debit order is returned by your bank, 
and your insurance premium due to us isn’t paid as 
a result of that:

	• You’ll have a grace period of 15 days from the 
date of payment that has been agreed between 
you and us (as noted on your policy schedule), to 
correct the situation and pay us. If your premium is 
paid on a monthly basis, the 15-day grace period 
will commence from the second month that you’re 
insured with us.

	• If the premium remains unpaid, you’ll unfortunately 
not be covered for the full period that would  
have been covered by this unpaid premium.  
This break in cover may also result in your policy 
being re-rated.

	• If you want to claim for an incident that happens 
during this 15-day grace period, the approval of 
such a claim will only be considered once we have 

received your premium payment in full, and no later 
than the 15th day of the grace period.”

In line with the PPR and the policy provisions, the insurer 
attempted to deduct the premium again on 10 July 2023. 
However, the deduction was again unsuccessful.

Despite the failed premium payment, the insurer 
arranged a special debit order with the insured for  
15 July 2023, where the insured was advised that a pro-
rata amount of R1 333.02 would be debited to cover  
the insured from 15 to 31 July 2023. As a result, a total 
of R3 857.14 (August premium included) was due on  
15 July 2023. However, this special debit order also 
returned unpaid. 

According to the insurer, the insured therefore did not 
enjoy cover for July 2023, nor did he enjoy cover for the 
accident that occurred on 15 July 2023. 

The insured contended that prior to the submission of 
the claim, he received a call from the insurer advising him 
of the failed premium debit. The insured acknowledged 
the failed premium debit and explained that the 
premium debit failed because he was switching banks. 
However, he enquired whether he would be assisted with 
the accident that occurred on 15 July 2023, even though 
the premium debit had failed. 

The insured submitted that the insurer’s agent advised 
him that he would be covered for the accident and 
that he should cancel the repairs at Volkswagen as the 
accident fell within the grace period.

After considering the merits of the case, the office made 
a finding in favour of the insurer on the basis that the 
insured had failed to honour his obligations as outlined 
in the policy provisions.

The insured’s contention that the insurer’s agent 
advised him that he would be afforded cover for July 
was addressed. The insured relied on a recorded 
conversation between himself and the insurer’s agent 
in which he alleged he was advised that he would be 
covered for the accident. 

The insurer submitted the recorded conversation to our 
office, to which we listened. Our office found that the 
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insured was not advised that he enjoyed cover, nor 
was he advised to cancel the repairs at Volkswagen. 
The insured was simply advised that he would enjoy 
cover from 15 to 31 July 2023 on payment of the  
R1 333.02 pro-rata premium. He, however, had failed 
to make this payment. Therefore, the opportunity to 
pay the premium in order to enjoy cover for July had 
lapsed; he then again failed to pay the premium as 
per arrangement made between the insurer and him. 

An insurance contract is an agreement between an 
insurer and the insured where the insurer undertakes, 
in return for a payment of a premium, to cover the 
insured against the happening of a specified future 
and uncertain event. 

An insured’s failure to pay the premium does not 
automatically amount to a repudiation of the 
insurance agreement. However, it is important for the 
insured to ensure payment is made on time to avoid 
not being covered. 

OSTI reminds the insuring public that it is their 
responsibility to ensure that premiums deducted, 
especially by debit order, are successfully collected 
by the insurer. 

Mamiki Khunou, Tshireletso Matlala  
and Sivuyile Mpatheni
Legal Interns
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Mr J submitted a claim to the insurer for storm-
related damage to his property. The insurer rejected 
the claim on the basis that the damage fell outside 
the scope of cover. 

The insurer clarified that concurrent causes had 
operated, being a combination of extreme weather 
conditions (storm) and a lack of maintenance. 
However, it stated that the primary reason for the 
rejection of the claim was that the policy excluded 
cover for resultant damage and damage caused by a 
lack of maintenance. 

Dissatisfied with this decision, Mr J approached our 
office seeking assistance to compel the insurer to 
settle the claim.

Mr J reported that on 12 December 2022 his 
area experienced a thunderstorm during which 
approximately 50 mm of rain fell within a short period. 
He said that water damage had occurred to various 
interior parts of his property, including ceilings 
and cornice. In disputing the insurer’s rejection,  
Mr J argued that the damage was directly caused by 
the severe storm rather than a lack of maintenance. 
Mr J furthermore contended that attributing the 
water ingress solely to visible cracks and deteriorated 
waterproofing was unsubstantiated. 

The insurer appointed an assessor to determine 
the cause and extent of the damage. The assessor 
found visible and evident stormwater damage to 
several areas of the property. In the bathroom, there 
were visible water stains on the ceiling and cornice.  
The lounge showed visible water stains on the  
wall and wallpaper, with a sagging cornice also 
displaying water stains. The kitchen displayed a 
sagging cornice with visible water stains, along with 

water stains on the walls. The garage showed signs of 
damage, with a sagging ceiling and visible water stains 
on the walls.

Additionally, the assessor conducted a roof inspection. 
The roof consisted of cement tiles with a flat concrete 
section. The assessor noted that the roof required 
maintenance and that the waterproofing was insufficient. 
Various cracks were visible in the waterproofing and some 
areas were lifting up/peeling. The assessor also found 
that several roof tiles had shifted over time leading to 
blockages in the gutter system. Importantly, the assessor 
concluded that there was no storm-related damage to 
the roof and he emphasised that a lack of maintenance 
was the proximate cause of the damage.

Further to the above, the assessor responded to Mr J’s 
contention regarding the weather report. The assessor 
confirmed that, on the date of the incident, there 
indeed had been a heavy storm. Neither the assessor 
nor the insurer disputed the occurrence of the storm. 
The assessor indicated that the damage to the insured 
property resulted from a combination of severe weather 
conditions, specifically the storm, and maintenance-
related issues, particularly relating to the roof. 

Furthermore, the assessor noted that the lack of 
maintenance to the roof resulted in stormwater  
infiltrating the property’s interior because of the 
deteriorated waterproofing and overflowing gutters. 
Despite this finding, the assessor concluded that the 
claim warranted approval.

In response to the above, the insurer elected to reject  
Mr J’s claim and cited the following policy exclusions:

STORM DAMAGE  
TO PROPERTY 

CASE STUDIES | CONTINUED

66 INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT



67INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT

“STORM OR WIND
We cover loss of or damage to your buildings caused by 
storm or wind.

However, we do not cover the following:

a)	 loss or damage caused by any process that uses or 
applies water;

b)	 loss or damage caused by wear and tear;

c)	 loss or damage caused by gradual deterioration;

d)	 loss or damage caused by mould, rust or corrosion;

e)	 loss or damage caused by the contraction or expansion 
of soil as a result of its moisture or water content, for 
example clay;

And,

THIS SECTION DOES NOT COVER THE 
FOLLOWING
None of the following are covered unless specifically 
mentioned in your policy summary:

f)	 damage resulting from or aggravated by the lack of 
maintenance of your private residential structures.“

The insurer highlighted that Mr J’s policy excluded 
cover for damage resulting from a lack of maintenance. 
Despite acknowledging that stormwater had caused 
interior damage due to the deteriorating waterproofing 
and overflowing gutters, the insurer clarified that 
damage to the walls and ceiling resulting from a lack of 
roof maintenance would not be covered as the policy 
also excluded cover for resultant damage.

Having considered all the submissions made, our office 
could not grant the relief sought by Mr J. The insurer’s 
decision to reject the claim was upheld as it had been 
made in line with the policy terms and conditions. 
Although it appeared as if concurrent causes had 
operated to cause the loss, namely the storm and a lack of 
maintenance, the insurer had adequately demonstrated, 

relying on its assessor’s report, that the unmaintained 
roof was the proximate cause of the damage and that 
the policy did not cover resultant damage.

In addressing the insured’s contention that the 
proximate cause of the damage was the intense storm 
and not maintenance issues, and that water entering the 
house during a storm could not be solely attributed to 
visible cracks in the waterproofing, our office reviewed 
the photographic evidence submitted by the insurer 
showing the condition of the roof. We concluded that 
the assessor was correct in stating that deteriorated 
waterproofing and overflowing gutters were the main 
catalysts for the cause of the damage. 

We also considered the question of whether the 
loss or damage would have occurred if the roof had 
been properly maintained. Our conclusion was that, 
if shifted tiles had been placed back into position, the 
waterproofing was in good condition and the gutters had 
not overflown, then stormwater would not have entered 
and damaged the ceiling and interior of the property. 

In our recommendation to Mr J, we pointed out that the 
stormwater filtrated through the roof, which was found 
to be in a bad condition. Additionally, we highlighted to 
Mr J that the policy explicitly excludes cover for resultant 
damage and damage caused by a lack of maintenance. 
We therefore could not fault the insurer’s stance of 
rejecting the claim in its entirety.

Shadi Maubane, Phumzile Rabula and 
Lauren Mphahlele 
Legal Interns
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The insured submitted a claim for damage sustained 
to his motor vehicle following a single motor vehicle 
accident. The insurer rejected the claim on the 
ground that the driver was under the influence of 
alcohol at the time of the accident.

The insured submitted that on the day of the accident 
he had attended his girlfriend’s home for a party.  
It was around 09:00 when he consumed his first beer 
on the day. The party finished around 14:00 and by 
15:00 he had consumed his last beer. The insured 
acknowledged to have consumed four beers on the 
day. He left his girlfriend’s place at approximately 
19:45. At about 19:48, the insured saw a pedestrian 
walking in the middle of the road as he approached 
from around a corner. In an attempt to take evasive 
action to prevent colliding with the pedestrian, the 
insured lost control of the vehicle, veered down an 
embankment and collided with a tree.

The facts leading up to the loss were confirmed by 
the insurer’s assessor. The assessment report stated:

“Alcohol use: The Insured stated that he consumed 
four to five Black Label beers on the day prior to 
the incident. He had his first beer around 10h00 and 
his last beer at about 15h00. He stated that at the 
time of the incident he was sober and the alcohol 
he consumed earlier on the day did not have any 
influence on his driving ability.

Alcohol is predominantly broken down by the liver, 
which can metabolize roughly 1 standard drink per 
hour for men. Factors such as age, weight, gender, 
and amount of food eaten can affect how fast the body 
can process alcohol. The rate of alcohol absorption 
cannot be increased by sleeping or drinking water. 
Depending on the body system and test used, 
alcohol detection times may vary. Alcohol can stay in 
your system between 6-72 hours. Alcohol detection 
tests can measure alcohol in the blood for up to  
6 hours, on the breath for 12 to 24 hours, urine for 12 
to 24 hours (72 or more hours with more advanced 
detection methods), saliva for 12 to 24 hours, and hair 
for up to 90 days. The half-life of alcohol is between 
4-5 hours.

Although alcohol passes through the digestive system, 
it does not undergo extensive digestion within the 
digestive tract in the same manner as food. When it enters 
the upper gastrointestinal tract, a significant portion 
is absorbed straight into the bloodstream through the 
tissue lining of the stomach and small intestines. Once in 
the bloodstream, it is carried throughout the body and 
travels to the brain. The absorption mechanism may be 
slightly slowed when there is food in the stomach. 

A healthy person will generally experience the effects of a 
drink within 15 to 45 minutes. Most men with minimal to 
no tolerance will begin to exhibit some characteristics of 
intoxication when their blood alcohol content (BAC) reaches 
0.05%, and their ability to drive will be significantly impaired 
at 0.07%. At 0.10%, they will be clearly intoxicated.”

Based on the above report, the insurer rejected the 
claim because the driver was argued to have been under 
the influence of alcohol. The insurer further noted that 
circumstantial evidence may be taken into account to 
support the rejection of a claim on the basis of driving 
whilst under the influence of alcohol.

The issue for determination in this matter was whether 
the insured was, on a balance of probabilities, under 
the influence of alcohol. The onus was on the insurer to 
prove this. In order to discharge this onus, the insurer 
had to demonstrate that the complainant –

1.	did in fact consume alcohol on the day of the 
incident; and 

2.	was influenced by such consumption. 

In considering the matter, the office referred to the 
following case law: “the skill and judgement normally 
required of a driver in the manipulation of a vehicle was 
diminished or impaired as a result of the consumption of 
alcohol. The judgement of a driver will be impaired not 
only when his vision is dulled or his judgement is blunted 
or his muscular reactions to communication from his 
brain made sluggish, but also when the consumption of 
liquor has induced an exuberant over-optimistic frame 
of mind which causes him to take risks which he would 
not have taken but for the liquor he has consumed.” 
(page 554 of Motor Law, Volume One by WE Cooper;  

DRIVING UNDER  
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CASE STUDIES | CONTINUED

68 INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT



69INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT

R v Spicer 1945 AD 433; R v Horn 1960 (4) SA 8 (T); 
Price v Mutual & Federal Insurance Co Ltd 2007 (4) 
SA 51 (SE); Swart v Mutual & Federal Insurance Co. 
Ltd (10352/2004) [2009] ZAWCHC 107 (4 August 2009))

“Well-known indications of a person who is under 
the influence of alcohol include that the person “was 
unsteady on his feet, that his speech was slurred, that 
he could not walk in a straight line or that his eyes 
were bloodshot.” (Minister of Safety and Security & 
another v Swart 2012 (2) SACR 226 (SCA))

OSTI found that it was common cause that the insured 
had consumed about four to five beers during the 
day of the accident.

The insurer correctly submitted that circumstantial 
evidence must be taken into account. It did not however 
provide any circumstantial evidence to support its 
submission that the insured had been influenced by the 
consumption of alcohol on the evening in question. 

There was no evidence from any eyewitnesses 
attesting to the fact that the insured’s demeanour 
suggested that he was influenced by alcohol. 
The insurer relied on general facts about alcohol 
consumption. These general facts do not speak to the 
state of the insured at the time of the incident. It was 
not clear whether the statements made regarding 
alcohol were factual, and neither was the source or 
the expertise of the person making them established 
or proved. Even if true, they were not evidence that 
the insured was under the influence of alcohol.

All that the insurer could show was that the insured 
had consumed alcohol, but it failed to provide any 
evidence that the consumption of alcohol influenced 
him or that this fact was material to the loss.  
The insurer, therefore, did not prove its case on a 
balance of probabilities, and the office recommended 
that the insurer approve and settle this claim. 

The insurer accepted our recommendation and 
settled the claim in full.

Zanele Makamba
Assistant Ombudsman

The insured registered a claim for damage to his 
house that occurred during the April 2022 KwaZulu-
Natal (“KZN”) floods. The insurer partially accepted 
liability for the claim and declined the claim in respect 
of the reimbursement for emergency repairs that the 
insured had conducted at his own cost due to the 
delay by the insurer in assessing the claim.

The insured appointed two informal labourers to 
assist with cleaning and clearing the excessive mud 
and debris in the yard, and appointed a professional 
plumber to unblock and repair water pipes that were 
blocked and damaged by sand and mud caused by 
the flood.

The insurer relied on the following provision to 
decline this portion of the claim:

“16. OWN SERVICE PROVIDER 
We have the right to require that a service provider 
of our choice do any work required on the insured 
property. If you ask to use a service provider of your 
choice, we will not be responsible for any amount 
above of the amount quoted by our service provider. 
This means you will be paid out according to our 
set rates.”

The insured submitted that the insurer’s service 
provider arrived at his property to assess the damage 
and to conduct emergency repairs three weeks after 
the incident had occurred. The complainant further 
submitted that due to the damage, it was necessary 
to conduct emergency repairs to the yard as there 
was excessive mud that was blocking the main 
door of the house, and hindered entry into and exit 
from the house. The insured further said that the 
unblocking of the water pipes was also necessary to 
make the house habitable. The insured provided the 
following documents and information as evidence to 
substantiate his claim:

	• A report (in the form of a pdf document that he had 
typed himself) which detailed the costs incurred for 
remunerating the informal labourers. The insured 
submitted that he paid the labourers in cash and 

CLAIM FOR STORM DAMAGE 
AND EMERGENCY REPAIRS TO  
A HOME

69INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT



70 INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT

could not furnish any formal invoices or proof of 
payment(s) made to the informal labourers. 

	• Photographs depicting the state that the yard was 
in before and after the labourers cleaned it.

	• Photographs showing the labourers working and 
cleaning the yard. 

	• A formal and detailed invoice for the plumbing 
costs and supporting photographs depicting a 
burst water pipe amongst the debris. 

The insurer submitted that it had registered a high 
volume of claims for the April 2022 floods, and as a 
result, the following had occurred:

	• There was a shortage in the number of service 
providers to timeously attend to assessment  
of claims.

	• A systematic approach was adopted to first 
identity and assist clients whose houses could not 
be occupied, so that alternative accommodation 
could be arranged for those clients.

	• During the first three weeks after the incident, 
most of the areas in KZN were not accessible due 
to damaged infrastructure. 

The insurer further provided an invoice for emergency 
repairs that had been allegedly conducted by its 
service provider when it assessed the damage three 
weeks after the incident. The invoice stipulated the 
costs for cleaning and clearing the debris in the yard, 
and the insurer therefore contended that the invoice 
served as evidence to prove that the yard had been 
cleaned and cleared by its service provider. 

The insurer also rejected the insured’s report for the 
costs incurred for clearing the debris and stated 
that it was insufficient proof as the insured could 
not provide a proper invoice or proof of the alleged 
payments made to the informal labourers. 

The insurer submitted that the insured had not 
provided sufficient evidence to prove that water 
pipes were blocked or damaged. The insurer 

submitted a report from its loss adjuster that detailed the 
extent of the damage and contained a quotation for the 
cost of repairs. The report stipulated that on arrival at the 
insured’s house, the loss adjuster found that the insured 
had already commenced with emergency repairs and the 
loss adjustor provided photographs. 

After reviewing the evidence submitted by the insured 
and the insurer, OSTI agreed that the report by the 
insured detailing the costs he had incurred for clearing 
and cleaning the yard was insufficient. However, when 
the report was considered in conjunction with the 
photographs provided by the insured, which depicted the 
state of the yard before and after the labourers cleaned 
it and showed the labourers working and cleaning the 
yard, and when considering the report provided by the 
insurer’s loss adjuster, which stipulates that he found that 
the insured had already commenced with emergency 
repairs when he arrived at the insured’s house, OSTI 
found that the insured has provided sufficient evidence 
to hold the insurer liable for the reimbursement of these 
costs to the insured. 

OSTI further considered the invoice submitted by the 
insured for the plumbing costs and the supporting 
photographs depicting a burst water pipe amongst 
the debris. The invoice stipulated that the plumber had 
repaired and connected a burst water pipe, amongst 
other things. The photographs depicted a burst water 
pipe with water running through it amongst the debris in 
the insured’s yard. OSTI found that the insured had also 
provided sufficient evidence in this regard. 

OSTI recommended that the insured’s claim for 
reimbursement of the costs that he incurred be settled in 
accordance with the rates of the insurer’s service providers. 

The insurer agreed to abide by the recommendation.

Khanyisile Ntuli
Assistant Ombudsman

CLAIM FOR STORM DAMAGE AND EMERGENCY REPAIRS  
TO A HOME (CONTINUED)

CASE STUDIES | CONTINUED
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The insured submitted a claim for damage to his 
refrigerator caused by a power surge. The claim was 
rejected by the insurer on the basis that the damage 
was caused by gradually operating causes and wear 
and tear.

The insured disagreed with the insurer’s decision.  
The insured stated that he was an electronics repairer 
and that the cause of the damage was a power 
surge. To support his case, the insured submitted two 
damage reports.

The first report stated the following:

“Complaint: Not getting cold

Cause: Power Surge

IRREPAIRABLE = sealed unit, unable to internal 
inspection nor work”

The second report submitted by the insured stated:

“THIS LETTER IS TO CONFIRM THAT THE FRIDGE 
REQUIRES FRIDGE COMPRESSOR, VALVE, DRIER, 
SILVER & COPPER SOLDER AND CAPILLARY 
PIPE REPLACEMENT. FLUSHED SYSTEM CLEAR, 
CLOCKAGE, RE GAS, CHECKED DEFROST CIRCUIT 
TESTED ALL FUNCTIONS.

PARTS DAMAGED DUE TO SUSPECTED POWER 
SURGE.

FRIDGE IRREPARABLE DUE TO INTERNAL LEAK (GAS 
LEAK)

NB. FAULT CAUSED BY ISSUES PERTAINING 
CONTINUOUS REPETITIVE POWER OUTAGE (LOAD-
SHEDDING)”

An assessor appointed by the insurer considered the 
reports provided by the insured and said that the 
reports confirmed that all electrical components in 
the fridge are in working order save for the bottom 
freezer section which is not cooling because of a gas 
leak in the piping. Gas leaks in refrigeration units 
usually occur due to the deterioration of the piping. 

There was no electrical damage caused by an influx of 
electrical power.

The insurer’s assessor also mentioned that an influx of 
electrical power would usually affect the compressor 
and the PC board in the refrigerator first. Both of these 
components were working. 

The insurer took the view that the damage claimed for 
happened gradually over time and was not as a result of 
a sudden unforeseen event. 

OSTI considered all the evidence and found that the 
first report submitted by the insured merely stated that 
the damage was caused by a power surge. However, 
no reasons to support this finding were contained in  
the report.

The second report submitted by the insured indicated 
that the damage to the fridge was due to a gas leak that 
occurred over time and not from a single, sudden and 
unforeseen insured event. The cause of the damage was 
noted as being “continuous repetitive power outage 
(load-shedding)”. Load-shedding and power outages 
were not insured events covered by the policy. The words 
“suspected power surge” in the second report was not 
a conclusive finding that a power surge had caused  
the damage. 

The insurer’s assessor mentioned that gas leaks occur due 
to a deterioration of the piping. Furthermore, a power 
surge would typically affect the compressor and the PC 
board, neither of which were damaged in this instance.

In light of all of the above, OSTI upheld the rejection of 
the claim.

Nadia Gamieldien
Senior Assistant Ombudsman 

POWER SURGE DAMAGE TO 
HOUSEHOLD CONTENTS
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THE EFFECT OF POLICY EXCLUSIONS ON 
INSURANCE COVER AND THE PROXIMATE CAUSE

CASE STUDIES | CONTINUED

It happens on occasion that this office is faced with 
situations where the seemingly obvious cause of 
damage is one noted as an insured peril in the policy. 
However, on investigation the apparent cause of 
damage turns out not to be the proximate cause and 
the proximate cause is the subject of an exclusion 
contained in the policy wording, for example in 
motor vehicle claims where fire may be covered, but 
the cause of the fire, being a mechanical or electrical 
failure, is excluded in terms of the policy. In that 
case the proximate cause of the damage was the 
mechanical or electrical failure. It is obvious from the 
example that the proximate cause of the damage is 
quite obscure in that the real cause of the damage is 
in fact mechanical or electronic failure which are both 
excluded in terms of the policy. While fire seems to 
be the probable cause of the damage, the damage 
would not have occurred but for the mechanical 
failure of the vehicle which resulted in the fire.  
It follows that the proximate cause of the damage will 
be mechanical failure and not fire.

While in most claims the reason for the application of an 
exclusion is immediately evident, this is not always the 
case. This will be discussed later in the case study below.

In considering what is the proximate cause, we refer 
to the case of Blackspear Holdings (Proprietary) 
Limited v Bryte Insurance Company Limited & 

Another (26150/2020) [2022] ZAGPJHC 332 (16 May 2022)  
and Sasria SOC Limited [2022] ZAGPJHC 308. The 
court referred to the recent case of Guardrisk Insurance 
Co Ltd v Café Chameleon CC 2021 (2) SA 323 (SCA), 
wherein it was held that:

“The general approach to causation also applies to 
insurance law. Factual causation is the first enquiry. The 
diagnostic tool is the ‘but for’ test, which involves a 
‘hypothetical enquiry as to what probably would have 
happened but for the wrongful conduct of the defendant’. 
... ‘A plaintiff is not required to establish the causal link 
with certainty, but only to establish that the wrongful 
conduct was a probable cause of the loss, which calls for 
a sensible retrospective analysis of what would probably 
have occurred, based upon the evidence and what can be 
expected to occur in the course of ordinary human affairs 
rather than an exercise in metaphysics.’ There may be more 
than one cause or multiple causes giving rise to a claim. 
In that case ‘the proximate or actual or effective cause (it 
matters not what term is used) must be ascertained …’. 
Even if a loss is ‘not felt as the immediate result of the 
peril insured against, but occurs after a succession of 
other causes, the peril remains the proximate cause of the 
loss, as long as there is no break in the chain of causation’. 
... The enquiry into legal causation usually follows factual 
causation. It asks whether … the loss is too remote for the 
factual cause to also be the legal cause. If not, no legal 
liability may arise.”
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We now turn to the case study.

The insured is a church and a commercial entity that 
initiated a claim for storm damage to the insured organ. 
Following the validation of the claim by the insurer, the 
claim was repudiated on the basis of gradually operating 
causes and no insured peril operated to cause the 
damage to the property.

In support of the insured’s claim, the insured submitted 
two service provider reports that stated that the damage 
was as a result of atmospheric moisture that had caused 
the tongues of the organ to deteriorate and crystallise, 
causing the notes of the organ to change. This was 
because of the high rainfall experienced in the area.  
A third service provider report also concluded that 
this was the cause of the loss, and suggested certain 
remedial measures, such as fans being installed in order 
to prevent the problem from reoccurring.

Finally, a loss adjuster appointed by the insurer found water 
stains on the ceilings, but not in the vicinity of the organ. 
There were also no signs of water ingress into the organ.

In short, the insured’s argument was that the recent 
storms and high rainfall had caused the atmospheric 
moisture to increase which in turn caused damage to 
the organ. The insured submitted that storms were an 
insured peril and therefore the claim should be settled.

Applying the factual and legal tests as set out in 
Guardrisk Insurance Co Ltd v Café Chameleon 
CC supra, it became evident that the proximate 
cause of the damage may have been storms which 
increased the atmospheric moisture and set into 
motion a gradual process of deterioration of the 
organ. However, if this was accepted and the policy 
wording is considered, then cover for the damage 
is excluded as the damage occurred gradually 
and was not as a result of a once-off event.  
The very mention of crystallisation by the appointed 
experts implies a gradual process and the policy 
clearly excluded damage arising from gradual 
deterioration. Therefore, even though an insured 
peril occurred, which is seemingly covered by the 
policy, an exclusion applied. 

As a result, this office upheld the insurer’s rejection 
of the claim.

Although these types of claims may appear simple, 
they can be more difficult than expected, as 
demonstrated in the spate of business interruption 
claims and litigation following the COVID-19 
pandemic and lockdowns.

John Theunissen
Senior Assistant Ombudsman
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A common misconception with consumers of 
medical gap insurance is the belief that this insurance 
covers any shortfall amount not covered by the 
comprehensive medical aid cover. However, one 
must remember that, like any other insurance policy, 
gap cover is subject to terms and conditions, and 
there are instances where the insurer will not provide 
cover for the shortfall amount. 

Mr X submitted a claim to his medical gap cover 
provider for amounts owing to his medical practitioner 
following a cardiovascular-related procedure. Mr X 
argued that the insurer must honour the contract as 
the insurer had advertised that “they will cover the 
shortfall for the doctor or any procedure”. 

The insurer rejected the claim on the basis that the 
procedure codes for which the insured was claiming 
were excluded from cover. The insurer explained that 
the procedure codes presented under the claim fell 
under Prescribed Minimum Benefits (“PMBs”) and, 
therefore, the policy excluded the procedure as the 
comprehensive medical aid policy is supposed to 
cover these costs in full. The relief that the insured 
sought was for the insurer to pay the shortfall of  
the medical costs which the medical aid scheme had 
not paid. 

During the investigation of the matter, it was 
established that the policy had initially provided cover 
for PMBs, however, the policy underwent review prior 
to the claim and the insured was specifically alerted 
to the fact that PMB-related treatments would no 
longer be covered. This was following an amendment 
to the regulations of the Medical Schemes Act,  
No. 131 of 1998, which required that all medical 
schemes pay the full costs of diagnoses, treatments 
and care in terms of a defined list of PMBs.

PMBs are defined as “a set of benefits as defined in the 
Medical Schemes Act 131 of 1998 with Regulations, 
which ensure all Scheme members have access to 
certain minimum health benefits, regardless of their 
Medical Scheme option”.

The office found that the insured could not expect the 
insurer to provide cover beyond what the law permitted, 
and the complaint was therefore not upheld.

There are policy exclusions in terms of which the 
medical gap insurance will not provide cover where the 
comprehensive medical aid scheme does not pay in full 
towards a procedure or treatment or where the insured 
failed to follow the medical scheme’s rules. 

Consumers are warned to discuss their specific needs 
with their financial service providers in order to find what 
combination of medical aid and medical gap cover will 
best meet their needs.

Zuleckha Cara
Assistant Ombudsman

MEDICAL GAP COVER CLAIM

CASE STUDIES | CONTINUED
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Mr M approached this office for assistance with 
regard to a claim for legal assistance.

In September 2022, Mr M was dismissed by his 
employer for misconduct following a disciplinary 
hearing. Subsequent to the dismissal, Mr M 
approached the insurer for legal assistance as Mr M 
alleged that he was unfairly dismissed.

The insurer appointed an attorney to assess the 
merits of the claim and to provide legal assistance 
on confirmation of cover by the insurer. The attorney 
referred the unfair dismissal dispute to the Metal 
and Engineering Industries Bargaining Council.  
The dispute was set down for conciliation, however, 
the dispute remained unresolved. The matter 
proceeded to arbitration and an Arbitration Award 
was issued. The Arbitration Award stated that  
Mr M’s dismissal was fair as Mr M pleaded guilty to  
the charges which were dismissible under the 
employer’s policy.

The attorney advised that although the Arbitration 
Award was reviewable, Mr M’s prospects of success 
were poor as Mr M had pleaded guilty to the charges 
for which he was dismissed. The attorney further 
advised that Mr M had informed them that he wanted 
to proceed with the arbitration to prove a point to 
the employer. This was however denied by Mr M.  
The attorney submitted that the outcome would not 
have been different had the review been successful 
and the matter set down for arbitration.

The insurer relied on the following policy wording to 
reject the claim:

“INSURED MATTERS
Section 4 lists Insured Matters that potentially qualify 
for Cover, showing the Relevant Event for each Insured 
Matter. An Insured Matter qualifies for Cover if all the 
conditions below are met:

…

c)	 Your Lawyer agrees in writing that Your chances of 
succeeding in a Civil or Labour Case, or an application 
for leave to appeal, are better than not succeeding.”

Based on the report from the attorney appointed to 
assist Mr M, the insurer found that Mr M’s chances of 
succeeding were not better than not succeeding. 

In reviewing the matter, OSTI found that although 
the attorney advised that the Arbitration Award was 
reviewable, Mr M’s prospect of succeeding in the unfair 
dismissal matter was poor as Mr M had admitted to the 
misconduct which had led to his dismissal. Accordingly, 
Mr M did not qualify for cover as all the required 
conditions for cover had not been met. Mr M would have 
remained dismissed whether or not the attorney had 
proceeded with the Review Application.

The rejection of the claim was upheld.

An insurance policy is subject to terms and conditions 
which are set out in the policy. The onus lies with 
policyholders to familiarise themselves with the terms 
and conditions of their policies.

Eunine Dlamini
Assistant Ombudsman 

LEGAL EXPENSES CLAIM
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The insured approached the OSTI regarding a 
claim for accidental damage to the insured vehicle.  
The complaint related to the insurer partially settling 
the claim cash in lieu of repairs. The insured was 
dissatisfied with the decision and wanted the insurer 
to settle the claim in full.

It appeared that the insured first raised the issue 
internally with the insurer. The insurer’s assessor 
indicated that the excluded damage was unrelated 
to the current claim and he had also pointed out 
to the insured that the truck displayed evidence of 
having been poorly repaired previously. The assessor 
held the view that the suspension and steering box 
damage related to previous poor repairs and not to 
the incident currently claimed for.

The insurer stated, in response to the insured’s 
complaint before the OSTI, that the truck’s suspension 
and steering box were both examined at assessment 
stage, and both displayed no impact damage.  
The insurer, in excluding these items, relied on its 
policy wording which stated the following:

WE DO NOT INDEMNIFY YOU FOR:
Any claim for loss, damage, death, injury or liability that 
is caused by or results from:

	• Deterioration and Breakdown

	• Failure, breakage or rust, wear and tear, depreciation, 
perishing, fading, mechanical or electrical breakdown.

The insured contended that the truck had rolled onto 
rocks while parked and collided with rocks and a wall. 
The truck had been driven to the scene but after the 
incident it was not driveable and had to be towed.  
The insured was unable to show any impact damage 
to the suspension or the steering box.

Whether the insurer was correct in its decision would 
be ascertained with reference to the onus of proof of 
the parties. The following was said on page 244 of Life 
Insurance in South Africa by Nienaber and Reinecke: 

“A claimant under a policy must prove all the elements 
entitling him to the policy benefits. That includes proof 
that the policy is valid (that is, that all the formal and 
substantive prerequisites for the conclusion of a valid 
contract have been complied with, such as consensus and 
legality), what its terms are and what they mean, that pre-
conditions have been fulfilled and satisfied (for example, 
that an agreed waiting period has elapsed and that due 
notice of the claim has been given), that premiums have 
been duly paid and, above all, that the insured event has 
occurred and that it is applicable to the insured. 

The onus (or, as it is also called, the burden of proof) is 
on the claimant (who may or may not be the life insured) 
to establish all the above elements of his claim. The onus 
of proof refers to the burden which is cast on a party to a 
dispute to prove a disputed issue, failing which the issue 
must be found against him. The basic rule is that he who 
asserts a fact which is in dispute must prove it.” 

See also Hollard Life Assurance Co Ltd v Van der 
Merwe [2007] 4 All SA 684 (SCA) at 689: 

“The ordinary rule is that the insured must prove himself to 
fall within the primary risk insured against, whilst the onus is 
on the insurer to prove the application of an exception: …”

In Pillay v Krishna & Another 1946 AD 946 at 951–2 the 
general approach was explained as follows: 

“If one person claims something from another in a Court 
of law, then he has to satisfy the Court that he is entitled 
to it. But there is a second principle which must always be 
read with it: Where the person against whom the claim 
is made is not content with a mere denial of the claim, 
but sets up a special defence, then he is regarded quoad 
that defence, as being the claimant: for his defence to 
be upheld he must satisfy the Court that he is entitled 
to succeed on it … But there is a third rule, which Voet 
states … as follows: ‘He who asserts, proves and not he 
who denies, since a denial of a fact cannot naturally be 
proved provided that it is fact that is denied and that 
the denial is absolute.’ The onus is on the person who 

CASE STUDIES | CONTINUED

DAMAGE TO A MOTOR VEHICLE 
UNDER A COMMERCIAL POLICY
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alleges something and not on his opponent who 
merely denies it.”

The OSTI held that the onus never shifts from the 
party bringing the claim. However, the duty can be 
cast on a party to bring evidence to challenge a 
prima facie case made by the other party, i.e. bring 
evidence in rebuttal of a case. Such duty rested on 
the insurer in this instance.

The insurer’s expert report, accompanied by 
photographs of the suspension and steering box, 
showed that these items had been poorly welded. 
The photographs showed no impact damage that was 
consistent with the insured’s incident description. The 
expert report further stated that the proximate cause 
of the damage to the suspension and steering box was 
wear and tear, and mechanical breakdown due to poor 
workmanship relating to previous repairs conducted 
on these items.

The OSTI found that the insurer had brought sufficient 
evidence by way of an expert report and photographs 
to exclude the damage on the basis that it was not 
incident-related and exclude the damage from the 
settlement offered to the insured. 

Treasure Nhleko
Assistant Ombudsman
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Mr A claimed for damage 
sustained to the insured vehicle 
which occurred while it was being 
driven by his son, X.

FORMAL RULING  
AGAINST THE INSURER:
LACK OF REASONABLE 
PRECAUTION AND DUE CARE

b.	There is an obligation upon the insured to comply 
with and adhere to all Laws, and Regulations which 
are material to the risks insured.”

The policy reads further that: 

“i.	The insured warrants that all Laws, Regulations,  
By-Laws and Rules that apply to the insureds 
business (es) or any other matter for which cover 
is provided in terms of this policy, (irrespective of 
whether the Laws, Regulations, By-Laws and rules 
are in force at the date from which this policy is 
issued, or are enacted thereafter), shall be adhered 
to at all times. 

ii.	 The failure to adhere to any applicable Law, 
Regulation, By-Law, or Rule, shall entitle the insurer 
to reject any claim where such failure to comply 
with the applicable Laws, Regulations, By-Laws or 
Rules are material to such claim or loss. 

iii. 	Should the insured not adhere to these obligations; 
the company may void the whole or any part of this 
policy and/or sections as from inception or date of 
change or the rejection of a claim.”

The insurer contended that X did not take due care, 
and did not comply with the relevant law, in particular 
The National Road Traffic Act, as he drove at a 
speed of 87 km/h on a road where the speed limit 
was 40 km/h. The insurer submitted that the speed 
contributed to the accident.

The speed relied on by the insurer was based on 
a report from an accident reconstruction expert,  
ABC Recon, who had been appointed to validate  
the claim.

ABC Recon calculated the speed by applying variables 
to a scientific calculation. It reported that the speed 
was a contributing factor to the accident. According 
to ABC Recon, X was travelling at a speed which was 
47 km/h higher than the posted speed limit. 

According to X, he was driving on a dirt road, 
approaching a slight bend in the road, when the rear 
wheels slid over loose sand and the vehicle moved  
to the right. He then applied brakes and tried to 
correct the vehicle. The vehicle hit the bank on the 
left side of the road and overturned.

The insurer rejected the claim on the grounds that X 
had failed to take all reasonable steps and precaution 
to avoid the accident. The insurer relied on what is 
referred to as the “due care“, or “the reasonable 
precautions” clause.

The clause relied on by the insurer reads as follows:

“The insured shall take all reasonable steps and 
precautions to prevent incidents, accidents or losses 
that may give rise to a claim under this policy. 

a.	 The Insured must at all times take all reasonable 
steps and precautions in: 
i.	 Maintaining the property/s and items insured 

under this policy in good condition and state  
of repair. 

ii.	 Safeguarding the property/s and items insured 
under this policy and ensuring that every item 
is afforded a level of due care and protection 
commensurate with the value of such property 
or insured item. 

iii.	Preventing or minimising accidents, bodily injury, 
illness, loss of, or damage to, insured property 
and items. 
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On that basis ABC Recon opined the following:

	• “Had X been driving at the speed limit or less, 
then the accident or the damage would have been 
avoided or reduced.

	• Had X been traveling at the speed limit or less, 
then X would have had more time and distance to 
take evasive actions, prevent the accident or limit 
the damage.

	• It must be noted that the gravel road is in a terrible 
condition, running past the front doors of an 
informal settlement, carries lots of truck and has 
a serious speedhump in place to slow vehicles  
down. Every factor called for a cautious approach 
to this road.“

After receiving the report of ABC Recon, Mr A 
conducted his own investigation. He attended at the 
scene of the accident and submitted that he found the 
road sign of 40 km/h, but that it was 400 m beyond the 
scene of the accident, and that it faced the opposite 
direction from where X was driving.

Mr A also provided a trip log report which showed 
that X was driving at 63 km/h prior to the accident.  
The insured then provided a report by his own 
accident reconstruction expert, PP Expert. 

According to PP Expert, the speed limit sign on which 
the insurer relied was not correct, and confirmed  
Mr A’s submission that the sign to which ABC Recon 
referred was not at the scene, or on the road prior to 
the accident. It was placed past the scene at which the 
accident occurred and was not in the same direction 
as that which X was driving.

PP Expert referred to the tracking report of the 
insured vehicle, which noted the pre-accident speed 
at 63 km/h, and stated that the data on that report 
was the actual movement and speed of the vehicle. 
PP Expert also reported that the GPS tracking report 
recorded the road speed limit to be 60 km/h.

ABC Recon referred to a speed hump on the road 
which should have cautioned X to slow down and 
reduce the speed. PP Expert opined that this 
was incorrect. He said that the angled and raised 
section of the road was implemented to cause 
water run-off and was not a traffic calming device. 
It was not accompanied by any traffic warning signs. 
In any event, commercial vehicles were noted to 
negotiate the raised and angled section of the 
road without it having any effect on those vehicles.  

PP Expert also reported that the road was in a 
reasonable condition.

OSTI found that, for the insurer to prove that the claim 
fell within the clauses of the policy on which it relied, it 
had to show that X drove at an excessive speed, that 
he knew he was driving at that speed, and that he did 
so while courting the danger of an accident.

PP Expert challenged, and justifiably criticised, the 
report of ABC Recon. The trip log report was not 
challenged by the insurer and remained compelling 
factual evidence. It showed that the speed limit on 
the road was 60 km/h, and that X drove at 63 km/h 
prior to the accident.

While ABC Recon reported that the nature of the 
marks on the roof of the vehicle from overturning 
were indicative of the high speed travelled by 
the vehicle, PP Expert reported that the vehicle 
struck the embankment, rolled onto its side, and 
almost immediately came to a rest alongside the 
embankment impact point. He opined that this was 
not an indication of high speed, and that it, in fact, 
supports a low-speed impact and rollover.

PP Expert challenged the scientific calculation by  
ABC Recon on the basis that it was not clear how 
it had arrived at the variables that it had used.  
For example, the braking distance and the movement 
of the vehicle from the point of origin of the accident, 
and the final rest position of the vehicle.

OSTI agreed with the challenges raised in the report 
of PP Expert regarding the basis of the variables used 
by ABC Recon.

OSTI found that there was cogent evidence in the 
tracking device report indicating the speed of the 
vehicle, which was not challenged by the insurer.

It was found that there were glaring inaccuracies 
in ABC Recon’s report, and OSTI had no difficulty 
in accepting the report by PP Expert, which was a 
meticulous and well-reasoned report.

The “due care” policy condition, said OSTI, did not 
preclude a claim by MR A, even if X drove negligently 
at the time of the collision. The insurer can only rely 
on the reasonable precaution clause to avoid a claim 
if X was guilty of reckless driving in the legal sense, in 
other words, if he deliberately or intentionally caused 
the collision.
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For the insurer to succeed on its ground for rejection, 
it would have had to prove the speed at which the 
vehicle was driven, and prove recklessness on the part 
of X, as per the test set out in the case of Santam Ltd 
v CC Design CC 1999 (4) SA 199 (C).

The court in this case set out the onus which the 
insurer must discharge when relying on the “due 
care” exclusion.

At 211 B – C, G – H and H – I the court came to the 
following conclusions:

“The questions to be asked are thus: whether Cloete 
recognised the dangers to which he was exposed; and, 
if so, whether he deliberately courted them by taking 
measures which he himself knew were inadequate to 
avert them, or about the adequacy of which he simply 
did not care.

The construction which I favour, albeit restrictive, 
excludes liability for reckless conduct whether in 
the driving of the vehicle, its maintenance, or its 
safekeeping. This reminds me to record that my 
construction does not purport to deal with an express 
obligation to maintain the insured vehicle in an 
efficient or roadworthy condition, such as arose in the 
Hammer-Strudwick case supra.

I revert to the evidence, keeping in mind that the true 
enquiry, in my judgment, is not whether Cloete was 
negligent in the delictual or ‘common law’ sense, but 
whether he acted in a reckless manner with regard to 
the sale of the Mercedes. It is as well to remember 
that the question is predominantly one of fact: not 
what Cloete should reasonably have foreseen or 

how he ought prudently to have acted; but what he 
actually foresaw, how he in fact reacted, and his state 
of mind in conducting himself as he did.”

Having regard to the inaccuracies in the report of  
ABC Recon, OSTI found that the insurer had not 
proven the speed at which X was travelling, and 
therefore did not prove recklessness on the part of X, 
thereby failing to prove its ground of rejection.

The insurer did not agree with OSTI’s finding and 
submitted that, given the complex nature of accident 
reconstruction and the merits of the case, the insurer 
was of the view that a court of law might be best suited 
to hear evidence on the matter from both experts. 
The insurer submitted that both parties would then 
be afforded a fair opportunity to have their case heard 
and evidence tested. Further, that the experts would 
be required to conclude a joint expert summary which 
would deal with points on which they agreed and 
points in dispute. 

The decision on whether a matter presents a material 
dispute of fact is a decision that OSTI will make and 
not one that a party to a complaint will make. OSTI 
considered the matter and found that the matter 
would not be referred to court as it was in a position to 
determine the facts on a clear balance of probabilities.

OSTI overturned the insurer’s rejection of the claim 
and issued a final ruling for the insurer to settle the 
claim. The insurer agreed to abide by the ruling.

Thasnim Dawood 
Senior Assistant Ombudsman
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The insurer relied on a reconstruction specialist’s 
conclusion that the speed at which the insured vehicle 
travelled was excessive and reckless.

In the accident, the insured truck had gone down an 
embankment and this was used in the calculation.

The insurer’s own version of how the collision occurred 

is as follows: 

“A third-party vehicle was allegedly pushing in front of 
the truck, eventually causing same to collide with the 
right side of the insured’s truck, forcing the insured driver 
out of the way resulting in the driver losing control of 
the truck and overturn. As a result of the accident the 
FA truck, with registration number *** *** **, sustained 
damages and was ultimately classified as a total loss.”

The accident reconstruction specialist appointed 
by the insurer concluded that the insured vehicle 
was travelling at no less than 97 km/h prior to the 
accident. The maximum speed limit for the area 
where the incident occurred is 120 km/h, however a 
heavy commercial vehicle with a trailer attached to it 

should not exceed the speed of 80 km/h.

According to the insurer, the insured vehicle exceeded 

9 tons.

FORMAL RULING
AGAINST THE INSURER:
LACK OF PRECAUTION 
AND RECKLESSNESS

It was the insurer’s submission that “… had the Insured’s 
driver travelled at the required speed limit as prescribed 
by Regulation 293, the Insured’s driver would not  
have taken evasive action and in essence he would 
have had enough time to apply his brakes in order to 
avoid the accident. The Insured’s driver deliberately 
ignored the legal requirement as duly displayed and 
prescribed in terms of Regulation 293, which regulation 
the Insured’s driver should be well aware of since he is 
a heavy commercial truck driver. The mere fact that the 
Insured’s driver exceeded the speed limit for a heavy 
commercial vehicle is prima facie evidence that the 
truck driver’s actions were beyond reckless and that the 
accident could have been avoided had the truck driver 
not deliberately exceeded the speed limit for a heavy 

commercial vehicle.”

It was not clear how the insurer reached the above 
conclusion as its own version is that a third-party vehicle 
collided into the right-hand side of the insured vehicle.

The insurer further submitted, “It seems evident from 
the report that was concluded by the expert that the 
Insured most definitely did not comply with the rules 
and regulations as stipulated in terms of the National 
Road Traffic Act 93 of 1996.”

It was not clear why the accident reconstruction expert’s 
views would be relevant for establishing compliance 
with the law, which is a legal issue. The office therefore 
held that the insurer was relying on the expert report 
beyond the expert’s stated expertise.

The insurer’s rejection letter of 2 July 2021 states that 

it relied on the following policy provisions:

“Prevention of loss 
a.	 The insured must at all times take all reasonable 

steps and precautions in; 
i.	 maintaining the property/s and items insured under 

this policy in good condition and state of repair; 

The dispute relates to a heavy 
motor vehicle accident claim that was 
declined by the insurer on the basis 
that the insured driver was reckless in 
that he travelled at the speed of no 
less than 95 km/h in a zone where the 
speed limit was 80 km/h.
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ii.	 Safeguarding the property/s and items insured 
under this policy and ensuring that every item 
is afforded a level of due care and protection 
commensurate with the value of such property 
or insured item; 

iii.	Preventing or minimising accidents, bodily 
injury, illness, loss of, or damage to, the insured 
property and items. 

b.	There is an obligation upon the insured to comply 
with and adhere to all Laws, and Regulations which 
are material to the risks insured.
i.	 The insured warrants that all Laws, Regulations, 

By-Laws and Rules that apply to the insureds 
business (es) or any other matter for which cover 
is provided in terms of this policy, (irrespective 
of whether the Laws, Regulations, By-Laws and 
rules are in force at the date from which this 
policy is issued, or are enacted thereafter), shall 
be adhered to at all times. 

ii.	 The failure to adhere to any applicable Law, 
Regulation, By-Law or Rule, shall entitle the 
insurer to reject any claim where such failure to 
comply with the applicable Laws, Regulations, 
By-Laws or Rules are material to such claim  
or loss, 

iii.	Should the insured not adhere to these 
obligations; the company may void the whole or 
any part of this policy and/or sections as from 
inception or date of change or the rejection of  

a claim.”

(The bold sections indicate the ombud’s own points 
of emphasis.)

The insurer insisted,

“It seems evident from the facts at hand, as well as the 
contents of the Accident Reconstruction Specialist’s 
Report that the Insured’s truck driver exceeded the 
maximum speed limit for a heavy commercial vehicle. 
Had the Insured’s driver travelled at the required 
speed limit as prescribed by Regulation 293, the 
Insured’s driver would not have taken evasive action 
and in essence he would have had enough time 
to apply his brakes in order to avoid the accident.  
The Insured not only failed to comply with Regulation 
293 of the National Road Traffic Act 93 of 1996, but 
further failed to comply with their policy terms and 
conditions. Since the Insured failed to travel at the 
required speed limit as prescribed by legislation and 
since such a non-compliance caused the Insured to 

contravene their policy terms and conditions, we 
are of the view that the policy will unfortunately not 
respond to the loss.”

It was the ombud’s view that even if it was accepted 
that the insured exceeded the speed limit, the 
insurer had not demonstrated how and why this was 
recklessness rather than negligence.

It was also not clear why the insurer made the 
argument that the insured driver would have had 
enough time to apply brakes and not required to 
take evasive action when the third-party vehicle had 
collided into the insured vehicle. In other words, the 
application of brakes or taking evasive action was not 
a material consideration in circumstances where the 
collision had occurred as described.

The ombud held that there was a fundamental and 
fatal flaw in the expert’s reasoning as no consideration 
had been given to the sudden emergency which 
occurred. In a situation of a sudden emergency, the 
critical question is whether the driver could have 
avoided the collision in the circumstances. It was 
undisputed that the third-party vehicle had driven 
into the insured vehicle. It further appears that this 
happened without warning, meaning that the insured 
driver would not have had the opportunity to take any 
evasive action, including to apply brakes.

The policy provision about complying with legislation 
requires the insurer to prove that this was material. 
This seems to have been overlooked by the insurer as 
it did not address the issue of materiality, especially in 

the context of how the collision occurred.

The expert concluded that, “Had the insured been 
traveling at the speed limit or less, then this accident 

could have been avoided.” 

The above conclusion seems irrational when the 
explanation of the accident is that the third-party 
vehicle collided into the insured vehicle causing it to 
go out of control. It is beyond comprehension how 
the insured driver could have avoided the situation.  
The ombud held that the insurer’s expert was recreating 
the scenario ex post facto, imposing, in hindsight,  
20/20 vision. 

The insurer submitted that the insured vehicle 
travelled at 97 km/h when the applicable limit was  
80 km/h due to the nature of the insured vehicle. 
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This was argued to be reckless, however this was not 

explained in any way.

The ombud held that it is trite law that the test for 
recklessness is that the insured driver must have been 
knowingly courting danger. It is not clear how a third-
party vehicle colliding into the insured vehicle could 
have amounted to the insured knowingly courting 
danger in the sense of dolus eventualis which is 
a subjective value judgment reliant on inferential 
reasoning and is based on what the person thought 

and not what he ought to have foreseen. 

In other words, the insurer attributed knowledge to 
the driver that he subjectively foresaw the possibility 
of the sudden emergency ensuing and he reconciled 
himself to the consequences of that fact.

No evidence was provided of the subjective state of 
the insured driver’s mind that led to the conclusion 
that he reconciled himself with the real possibility of 
a collision, when all indications were that the collision 
was caused by the third-party vehicle, something 
completely out of the insured driver’s control.  
An inspection in loco would not assist in assessing the 
effect of the sudden emergency that occurred when 
the third-party vehicle drove into the insured vehicle.

It was also not demonstrated that the insured’s manner 

of driving was extreme to the extent of recklessness.

The insurer further argued, “Had the insured been 
traveling at the speed limit or less, then the insured 
would have had enough time and distance to take 
evasive actions. Please see the stopping distances 
table above, if the insured was traveling at 80 km/h 
then they would have been able to react in 33 meters 
or less whereas at 97 it will take 40 meters.”

It was however not clear how the stopping distance 
would have been relevant in circumstances where the 
insured vehicle was struck on the right side by the 
third-party vehicle, the ombud held.

The insurer submitted, “We are of the view that the 
Complainant’s complaint should be dismissed since 
they contravened their policy terms and conditions.”

However, the policy requires that the insurer must 
prove materiality were exceeding the speed limit 
and/or violating legislative provisions is concerned. 
The insurer did not even attempt to prove materiality. 

It simply argued that, “The mere fact that the 
Complainant’s driver exceeded the speed limit for a 
heavy commercial vehicle is prima facie evidence that 
the truck driver’s actions were beyond reckless and 
that the accident could have been avoided had the 
truck driver not deliberately exceeded the speed limit 
for a heavy commercial vehicle.”

It was the ombud’s view that the insurer had, in making 
the above argument, ignored the manner in which the 
collision had occurred.

The quotation above was held to demonstrate that the 
insurer misconstrued what is meant by recklessness 
and what must be proven before one can succeed 
with a defence against a claim based on recklessness.

The insured made the following representations:

	• “The collision occurred when the third party lost 
control of their vehicle, suddenly and without 
warning, whilst passing on the right lane on the 
right side of the front unit of the insured horse and 
trailer combination.

	• The insured driver had no way of knowing the 
third party would lose control of their vehicle and 
therefore did not have time to take evasive action. 

	• The third party vehicle was never in front of the 
insured vehicle at any time prior to the collision.

	• The speed limit for the third party was 120km/h  
as the road construction site is over 600 metres 
ahead. The third party had adequate distance and 
space to pass the insured vehicle at the speed limit 
and would not need to cut abruptly ahead of the 
insured vehicle. 

	• The third party vehicle collided with the right steer 
wheel (front axle) of the insured vehicle. This impact 
pushed the insured vehicle off the road. 

	• The third party vehicle thereafter collided with the 
roadside barrier where it came to rest. The damage 
to the third party vehicle is extensive suggesting it 
was travelling at high speed.

	• The insured driver has provided a written statement 
in English however this is not his first language. 

	• The insured driver was available to be interviewed 
by the loss adjuster and the Accident Reconstruction 
Company representative (investigator) for clarification 
of his statement and circumstances of the accident, 
however, he was not interviewed by either.

	• There is no evidence to suggest that the third party 
was in front of the insured vehicle at any time.
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	• A tracking report was submitted to the insurer as 
the vehicle is fitted with a tracking device which 
was in operation at the time of the accident.  
An analysis of the tracking report from the tracking 
device service provider was submitted to the 
insurer. The speed of the vehicle according to the 
tracking report is lower than the speed calculations 
of the investigator.

	• The marks referred to by the investigator are not 
conclusively caused by the vehicles during this 
accident. The investigator visited the accident site 
more than 2 weeks after the collision. The marks 
may have been made:

	– during the accident recovery of the third party 
vehicle on the evening of the accident. 

	– the following Monday when the insured horse, 
trailer and cargo container were recovered from 
the embankment.

	– when the damaged roadside barriers were 
removed and replacements fitted.

	– during the 2 weeks after the accident by other 
road uses on the frequently busy N3 freeway.”

The insured further submitted, 

	• “The speed calculation provided by the investigator 
is flawed as there are many variables that render 
the calculations inaccurate such as:

	• The speed of the third party at the time of the collision.

	• The resistance created by the roadside barriers.

	• The resistance from the change in terrain from the 
road surface to the grass and soil.

	• The steering angle of the insured vehicle when it 
went off the road.

	• The damage to the tyres, wheels, and suspension 
which would have created resistance.

	• The weight, inertia and type of cargo on the  
insured vehicle.

	• The cargo container as it separated from the 
insured vehicle.

	• The insured vehicle tracking report, which utilises 
GPS data to determine the vehicle speed, defers 

from the investigator’s calculations.”

The insured also provided a report by DD to prove that 
the insured vehicle was travelling at 85 km/h or less.

The insured’s arguments concluded that:

“… this accident was an unfortunate and unforeseen 
event which has killed 2 people and injured 1.  
The cause of the accident was a third party that had 
lost control of their speeding vehicle whilst passing the 
insured horse and trailer unit. The resultant accident 
not only risked the life of the insured driver, but has also 
caused damage to the insured vehicles and goods. 
The financial loss to the insured has been considerable 
during difficult financial times. The insurer’s repudiation 
is not only based on flawed information, but is also 
unsubstantiated. This collision would have taken 
place regardless of the speed of the insured vehicle.  
The stopping distance is irrelevant as the insured driver 
was never in a position to take evasive action.”

Considering the images on record, it was the ombud’s 
view that it would be impossible for the insurer’s expert 
to calculate the speed with the little information they 
seem to have used.

It was further noted that the insurer’s expert had used 
a standard calculation even though it alleged that the 
gradient of the slope/embankment was considered. 
In other words, the gradient of the embankment did 
not feature anywhere in the calculations.

The ombud also held that it was not clear from the 
expert report how the vehicle had moved from the 
road all the way down the embankment, as this would 
probably affect the speed calculation. The calculation 
would be affected by whether the vehicle was on all 
wheels, on its side, overturning or airborne. These 
factors did not seem to have been considered and no 
explanation was given why they were not. 

The insured’s expert report authored by DD stated  

in summary:

“Taking all the above into consideration, the following 

can be concluded:

1.1	There is no evidence of reckless driving at the time 
of the accident.

1.2	The speed at the time of the accident was equal to 
or below 85 km/h.

1.3	There is no evidence of any harsh braking at the 
moment of impact which leads me to believe 
that the driver of *** *** ** did not see the other 
vehicle losing control behind or to the side of him 
and was unaware of what was taking place.
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1.4	There is no evidence to support the assertion that 
the speed of *** *** ** had anything to do with, 
nor would have made any difference to the ability 
of the driver evading an accident that he was 
unaware was unfolding around him.

1.5	The tracking information is consistent with the 
driver of *** *** ** statement.”

The insured provided another report by CTII.  
The following are extracts summarising the report: 

	• “As per the trip report (Vehicle Tracker) the 
insured vehicle maintained an average speed of 
approximately 80-90 km/h while briefly exceeding 
the 90 km/h barrier at times. 

	• The 3rd party vehicle B approached from the rear 
of the insured vehicle combination while failing to 
maintain control. 

	• A major impact occurred between the right side of 
the 3rd party vehicle B (Mazda 2) and the right front 
wheel of the insured vehicle A (Freightliner 6x4). 

	• The impact by the 3rd party vehicle B (Mazda 2) 
to the right front wheel of the insured vehicle 
A (Steering Axel) knocked the insured vehicle 
combination off-course resulting in the vehicle 
veering aggressively to the left. 

	• After the insured vehicle collided through the 
guardrail on the left emergency shoulder it 
proceeded to overturn while continuing to the 
bottom of the steep grass embankment. 

	• A major impact followed as the 3rd party vehicle 
entered a yaw motion towards the left slow lane 
and collided with the right front side of the insured 
vehicle A. 

	• The impact to the right front wheel by the 3rd 
party vehicle rendered the insured driver A unable 
to maintain control. His vehicle then veered 
aggressively to the left as it overturned and came 
to rest in an inverted position at the bottom of a 
steep grass embankment.

	• I myself have over the years conducted numerous 
accident reconstructions along the N3 freeway 
whereby in my experience such evidence is short 
lived due to the high density of traffic.

	• It must be further considered the scene was 
severely contaminated by the time of their experts’ 
arrival on-scene thus unrelated marks would 
have occurred during the recovery of the vehicle 
and could have occurred during the repair of the  
Armco Crash Barrier.

	• Now assuming the measurements taken by the 
appointed expert is accurate it will be interesting 
to observe how the calculations were made taking 
the gradient of the slope in consideration.

	• It is common sense that the steep slope will provide 
little to no resistance in which the weight of the 
vehicle and gravity at play will carry the vehicle to 
the bottom of the embankment. This can only be 
avoided if a portion of the vehicle is able to dig into 
the soft soil and bring the vehicle to a dead stop.

	• Even an object placed on a steep surface at rest 
(stationary) will either topple over or slide to the 
bottom and how did their expert distinguish 
furrows from imprints on the embankment several 
day later to determine which part of the vehicle 
made contact with the slope at the time.

	• The speed travelled by the insured vehicle briefly 
exceeded the 90km/h barrier with a reading 
of 91km/h according to the vehicle trip report.  
I accept this speed reading to be more accurate 
information to that provided by their expert 
witness. This recorded speed as per the trip report 
could have been reached for several reasons as 
pointed out by (DD) and was only maintained for 
short intervals.

	• If any the 3rd party vehicle (Mazda 2) clearly 
travelled at an unsafe speed based on the visible 
crush (damage) sustained during this accident 
which can be viewed in Fig 5 of this report, the 
insured driver would have had no control over a 
vehicle approaching from his rear and therefore did 
not place the insured vehicle at foreseeable risk.

	• The severe force of impact by the 3rd party vehicle 
to the right front wheel was enough to knock the 
insured vehicle combination off course.

	• In this matter the speed travelled by the insured 
vehicle A at the time of impact … is therefore 
irrelevant to the root cause of this accident.

	• The insured driver A was humanly incapable of 
taking evasive action to avoid a collision and did not 
in any way contribute to the events that unfolded.

	• I herewith conclude liability for this collision should 

be solely directed towards the 3rd party driver B.”

From the above report it was clear to the ombud 
that the insurer’s expert report was not factual or 
even rational. It is incumbent on an expert witness 
to state the facts or assumptions upon which his 
opinion is based and should not omit to consider 
material facts which could detract from his concluded 
opinion, in this case the sudden emergency.  
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See PricewaterhouseCoopers Inc & others v National 
Potato Co-operative Ltd & another (451/12) [2015] 
ZASCA 2 (4 March 2015) para 99.

A lot of the flaws indicated by the insured’s expert 
report above were already identified and raised by 
the ombud in the previous paragraphs discussing 
the finding – a clear indication that some of the 
conclusions defy logic, for example concluding that 
the insured driver could have avoided the collision 
when his first indication of it was the impact which 
sent his vehicle off the road. 

The insurer provided a copy of the report made by the 
driver regarding how the collision occurred and this 
version was found to be consistent with the insured’s 
version of the accident. It did not indicate in any way 
how the driver could have possibly contributed to  
the collision.

The insurer’s own expert report states, “From our 
physical inspection we found tyre marks leading to the 
armco barrier, this barrier has been replaced already.” 
This tends to support the insured’s contention that the 
insurer’s expert conducted its inspection of the accident 
scene when it was probably already contaminated. 
This further means that some of the information, and 
assumptions made, are probably flawed. 

Before any weight can be given to an expert’s opinion, 
the facts upon which the opinion is based must be 
found to exist. A contaminated scene would not have 
provided accurate or reliable facts.

The report also states, “The speed calculation is a 
scientific calculation based on one or all of various 
proven methods such as Vi (initial velocity), Kinetic 
energy, or Critical curve speed. All relevant factors 
such as vehicle weight, passengers, distance the 
accident occurred over, as well as road condition have 
been taken into consideration.” 

However, there is no indication that the calculation 
entailed all actual undisputed factual evidence of the 
sudden emergency. Moreover, the choice of the 
calculation method is not explained to justify why 
it is the correct one. Further, it does not factor in the 
actual situation which prevailed at the time. 

In addition, while reference is made to considering 
the gradient of the embankment, this was not 
demonstrated in the calculations. Instead, the standard 
initial velocity calculation seems to have been used.

The calculation also did not consider the different 
surfaces that the vehicle would have traversed from the 
tarred road surface to the terrain at the point of rest.

Standard braking distances were also used in the 
report when there is no evidence that brakes were 
applied or that the vehicle was on all wheels. This 
also ignores the embankment as a feature in the 
circumstances as the braking distances seem to be 
based on a relatively flat surface.

The braking distance of an average passenger car 
was considered even though this was a nine-ton 
truck combination, as per the insured’s own expert.  

The dynamics would have been completely different.

It was interesting, the ombud held, that the insurer’s 
expert report states, at the beginning, that the driver’s 
version of the collision is neither contested nor 
disproved, yet also concludes, without substantiation, 
that, “Speed was a major factor that contributed to 
this accident occurring.”

Where the speed of the third-party vehicle would 
have probably made sense as the major factor being 
referred to, it is instead the speed of the insured 
vehicle that is apparently the major factor, according 
to the insurer’s expert report.

The ombud concluded that the insurer’s expert report 
was unhelpful, irrational and partisan in the context of 
how the collision occurred. It was therefore found to be 
questionable, speculative, not factual and inadequate 
to the extent that it ought to be rejected. The report 
is also suggestive that it may have been designed to 

find against the insured driver irrespective of the facts.

The ombud had earlier recommended that the insurer’s 
expert report was not a compelling piece of evidence 

based on the various aspects discussed therein. 

The recommendation concluded, “We find that the 
insurer and the expert overlooked how the accident 
occurred. We have understood the incident driver’s 
statement as being that the third party vehicle 
came onto the right side of the vehicle and collided  
with the insured vehicle on its front right tyres, and  
not that the third party vehicle was pushing in front 
of the insured vehicle. Speed accordingly has nothing  
to do with the accident. But for the third party  
colliding into the vehicle, the vehicle would have not 
lost control…. The insurer has not discharged the 
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onus of proving on a balance of probabilities that 
there was a breach of the policy conditions.”

It was found that the insurer had not proved the 
recklessness it alleged or that the speed of the insured 
vehicle was material to the loss, and the recommendation 
was that “the insurer must settle the claim in accordance 
with the policy terms and conditions.”

The insurer escalated the matter and made the 
following statement, “Kindly note that it seems 
evident from the contents of this paragraph that the 
report was not understood. Please see page 3 and 4 of 
the report. Should there be difficulty in understanding 
the scientific calculation, please contact the expert in 
order to obtain clarity.”

On the contrary, it was the insurer and its expert 
who seemed not to appreciate that if the third-party 
vehicle collided into the insured vehicle causing it to 
veer off the road, and this was the first indication of a 
collision the driver experienced, then speed could not 
have possibly been material, as would not reaction 
time and braking distances.

Various statements were also made that the insurer 
did not agree with the arguments or findings in  

the recommendations.

The insurer’s attitude regarding the ombud being 
required “to substantiate such averments” was found 
to be demonstrative that the insurer mistakenly 
considered the ombud’s process as adversarial.  
It was pointed out to the insurer that the ombud is 
not the insurer’s adversary and that the attitude was 
misplaced. It was the parties to the dispute who had 
to produce evidence to prove their allegations and 
their respective cases, and not the ombud.

In challenging the recommendation, the following 

was argued by the insurer, 

“Kindly note that even if we work on the current point 
of view provided by the Ombud, same is still above the 
required speed limit. If a driver exceeds the required 
speed limit, such an act with all due respect is deliberate 
and reckless. It is common knowledge that by increasing 
speed or in this particular case exceeding the prescribed 
speed limit, such a reckless act increases the risk of 
an accident. It has been proven by the independent 
accident reconstruction specialist that speed was a 
major factor that contributed to the loss and we deem 

such a finding by the expert as sufficient. Also, further to 
the aforementioned, since speed was a major factor, it 
cannot be disputed that same is material to the loss and 
therefore falls within the ambit of the policy condition, 
which entitles the Insurer to repudiate….

Kindly note that the Insurer remain of the view that they 
have sufficiently proven on a balance of probabilities 
that there was a breach of the policy conditions. 

We accordingly look forward to receive the Ombud’s 
further reply in respect of the matter.”

The ombud considered the above as another 
demonstration that the insurer misconstrued what the 
insurer needed to prove to succeed in its defences 
against the claim. It also showed the insurer’s fixation 
with the idea that speed was a major factor purely 
based on the insurer and its expert’s say-so, without 
any need to provide substantiation.

The ombud specifically made a finding regarding 
the insurer’s approach to the matter and the attitude 
displayed during the dispute resolution, which was 
found to be concerning and inappropriate.

The ombud concluded that the insurer had failed to prove:

a.	 that the method used to calculate the speed of the 
insured vehicle was appropriate or based on facts;

b.	that the speed it estimated through the calculation 
was correct;

c.	 that such speed was material to the loss in the 
circumstances of the collision;

d.	that there was any recklessness on the part of the 
insured driver, in the context of dolus eventualis, or 
of subjectively and knowingly courting danger; and

e.	 that it was ultimately entitled to decline the claim.

The ombud accordingly confirmed the earlier 
recommendation and issued a provisional ruling 
against the insurer. As the insurer failed to comply 
with the provisional ruling, the ruling was made final. 

Although the insurer had initially indicated it would 
appeal the ruling, the appeal was not pursued and 
the claim was settled.

Peter Nkhuna
Senior Assistant Ombudsman
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FOREWORD BY THE
CHAIRPERSON OF THE 
OMBUDSMAN’S COUNCIL
I wrote my first foreword as Chairperson of the Ombudsman’s Council for the  
2013 Annual Report and now a decade later, I write my last report for the 2023 Annual Report. 
It is also the last Annual Report of the office of the Ombudsman for Long-term Insurance 
(“OLTI”) as we know it. As reported in the media, OLTI joined forces with the Ombudsman for 
Short-term Insurance, the Ombudsman for Banking Services and the Credit Ombud to form 
the National Financial Ombud Scheme South Africa (“NFO”) on 1 March 2024.

The review of the ombud system was first mooted 
in 2013 in the publication of a document headed 
“Implementing a Twin Peaks model of financial 
regulation in South Africa” by the Minister of Finance. 
Subsequent regulatory and other developments 
such as the World Bank’s Diagnostic Report and the 
amalgamation process have been reported on by 
the Ombudsman in the Annual Reports since then. 
The first milestone was reached with the “soft” 
amalgamation with the office of the Short-term 
Insurance Ombudsman in 2020 in the form of a Shared 
Services Agreement, resulting in the appointment of 
a single Ombudsman for both offices, a combined 
Annual Report and an Insurance Ombudsman 
website portal. With the encouragement of the 
National Treasury and the Chief Ombud, discussions 
about the amalgamation of the four offices continued 
in earnest after the release of the World Bank’s 
Diagnostic Report and towards the end of 2022 the 
very ambitious target date was set for 1 January 2024. 
This was overshot by two months, still a remarkable 
achievement, and I commend all the parties involved 
in reaching this milestone.

Throughout the process, one of the major concerns 
of the Council was whether there would be any 
retrenchments. I am pleased to report that the 
Council was assured that no staff member would be 
retrenched and to date the Council is not aware of any 
impending retrenchments.

Another element the Council was concerned about 
was the financial impact that the amalgamation would 
have on its subscribing members. OLTI has always run 

a tight and frugal budget whilst delivering a quality 
service, but this had to be balanced with the legitimate 
needs of the new organisation and the quest for parity 
of staff benefits. In the end, the increase of 23% for 
2024, reduced from the initially proposed 37%, was 
regarded as reasonable in the circumstances.

Parallel to the amalgamation project, OLTI had to 
execute its mission to resolve complaints. It did 
so, and in the year under review R283 084 553 was 
awarded in lump sums to complainants. Considering 
that there were 248 working days in 2023, it equates to 
an average of R1.14 million per working day that OLTI 
has secured for complainants.

In my long association with OLTI starting in 2009,  
I have been privileged to serve the organisation with 
esteemed fellow Council members and Ombudsmen 
and have been proud of the work the organisation does 
and the impact it has on the community it serves. The 
ten-year statistical history reflected in the table on the 
following page bears testament to this, with close to  
R2 billion having been recovered for complainants in 
this period. To all the Council members, Ombudsmen, 
Deputy Ombudsmen, management and staff 
members, past and present, thank you; you have done 
the organisation proud. To the newly elected Board 
of Directors of the NFO, I extend my congratulations 
and wish the NFO all the best. May the amalgamation 
of the four entities provide opportunities to flourish 
and collaborate in ways that amplify the benefits to 
stakeholders, especially complainants.

Leona Theron
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2014 9 246 5 104 3 822 74.00% R2 950 R147.1 R452 025 29.70%

2015 9 815 5 018 3 491 75.00% R3 250 R184.4 R527 666 132 29.80%

2016 8 871 5 284 3 324 78.00% R3 650 R187.7 R487 335 115 28.10%

2017 10 768 5 435 3 371 85.00% R3 707 R193.3 R531 429 150 29.00%

2018 11 768 5 978 3 367 91.00% R3 629 R185.8 R632 737 160 31.50%

2019 11 915 6 107 3 558 91.00% R4 086 R200.4 R874 286 190 34.10%

2020 14 198 6 756 3 624 90.00% R4 387 R177.9 R817 970 208 31.73%

2021 17 379 8 163 3 899 91.90% R4 406 R200.7 R948 592 195 34.09%

2022 16 476 7 126 3 510 89.15% R4 720 R220.8 R857 544 203 29.00%

2023 13 750 6 714 3 137 86.00% R5 135 R283.0 R727 838 169 26.00%

124 186 61 685 35 103 R1 981.1 R6 857 422
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Financial Sector Conduct 
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Head of Legal Department: 
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Judge Margaret Victor  
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AMALGAMATION
In 2017 the National Treasury, in a consultation policy 
document titled “A Known and Trusted Ombuds 
System for All” proposed structural reform of the 
financial ombud system which it considered to be 
too fragmented. It had for some time advocated a 
self-rationalisation process for the four statutorily 
recognised voluntary financial services ombudsman 
schemes. To progress reform of the financial ombud 
system, the National Treasury and the Financial Sector 
Conduct Authority (“FSCA”) asked the World Bank 
Group (“WBG”) to undertake a diagnostic report into 
the ombud system and to make recommendations. 
Even before the WBG commenced its investigations 
in 2020 the schemes, encouraged by the National 
Treasury, engaged in discussions with one another 
about a possible amalgamation but pended the 
discussions until the release of the WBG report in 2021.  

In his 2022 Annual Report, Judge McLaren reported 
that the target date for the implementation of the 
amalgamation was 1 January 2024.

The amalgamation is largely in line with the WBG 
recommendations. In its official policy response 
to the WBG diagnostic report titled “A simpler,  
stronger financial ombud system policy statement, 
February 2024” the National Treasury stated:

“Awaiting legislation does not prevent significant 
progress taking place in the meantime. The 
Banking, Credit, LTI, and STI Ombuds are already 
working towards a voluntary amalgamation 
(in consultation with the OC). So that the NFO 
name can be established with the public as soon 

as possible, National Treasury has agreed that 
the voluntarily amalgamated ombud scheme can 
use the name ‘National Financial Ombud’. In this 
policy statement: 

	• NFO1 = NFO stage 1: Amalgamation of 
Banking, Credit, LTI, and STI Ombuds; 

	• NFO2 = NFO stage 2: Recognised under 
future amended FSR Act, incorporating the 
FAIS Ombud. 

It is intended that this amalgamated ombud  
scheme (NFO1) should substantially mirror the 
design of the new NFO (NFO2)—with a view 
to forming the core of the new NFO2 (through 
recognition by the OC, with or without such 
conditions as may be necessary) once the 
necessary underpinning legislation is enacted. 
Significant work has been done by the four 
schemes on developing the governance model, 
funding, and a single case management system. 
Three of the schemes moved into shared 
premises from April 1, 2023. The four schemes 
are aiming for January 1, 2024 as the start date 
for the consolidated scheme. National Treasury 
welcomes these initiatives by the OC and the 
industry ombud schemes, which will help smooth 
the transition to the reformed ombud system – 
with the amalgamated scheme able to provide 
the core of the new NFO.”

The implementation date was postponed to  
1 March 2024 and in this report I cover the 
amalgamation project up to this date. In the notice 
titled “Recognition of the NFO Scheme as an industry 
ombud scheme”, the Chief Ombud of the Ombud 

REPORT BY THE
DEPUTY OMBUDSMAN
Preparing for the amalgamation was the dominant focus of 2023, alongside fulfilling our 
primary mission of resolving complaints. The amalgamation also marks the end of an era for 
the Ombudsman for Long-term Insurance (“OLTI”), but I would do it grave injustice if I were 
to try and portray reflections of this era in a short report. Previous Annual Reports serve to 
document the illustrious history of the Ombudsman for Long-term Insurance, which was 
established in 1985.
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IT ALWAYS SEEMS IMPOSSIBLE 
UNTIL IT’S DONE –  
NELSON MANDELA 
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Council, Ms Leanne Jackson wrote: “The recognition 
of the NFO Scheme marks a significant shift in the 
financial ombud landscape; the scheme is the successful 
outcome of a substantial project to amalgamate four 
previous industry ombud schemes. …The Ombud 
Council will, in parallel with granting the recognition 
of the NFO Scheme, revoke the recognition of the 
predecessor schemes, with effect from midnight on  
29 February 2024.”

GOVERNANCE
In accordance with the recommendation of the World 
Bank Diagnostic Report, a Selection Committee 
comprising an independent nominee of each of the 
four amalgamating schemes, the Chief Ombud and 
a representative of the FSCA and National Credit 
Regulator, was constituted to elect the first independent 
Board of the National Financial Ombud Scheme  
South Africa (“NFO”). After a rigorous selection  
process, the Board members were announced in 
November 2023, namely Haroon Laher (Chairperson), 
Thandiwe Zulu, Magauta Mphahlele, Alan Woolfson, 
Darren Beyers, Manie van Schalkwyk, Tefo Raditapole, 
Viviene Pearson and Rosemary Lightbody.  
Alan Woolfson has since resigned from the NFO  
Board for personal reasons, and following a public 
recruitment process, by the time of publication  
Mervyn Burton had been appointed to the Board in  
his place.

In the meantime, an interim Board consisting of the 
heads of the other three amalgamating entities and 
myself was established with the purpose of registering 
the NFO under the Companies Act and applying to 
the Ombud Council for recognition as an ombud 
scheme. After several iterations of the Memorandum 
of Incorporation and Rules and consultations with 
the Chief Ombud, the NFO was registered as a non-
profit company with the Companies and Intellectual 
Property Commission (“CIPC”) in October and 
application for recognition as an industry ombud 
scheme was made in November. We are deeply 
grateful to the Chief Ombud, Ms Leanne Jackson, 
for her guidance throughout the process. Following 
a public consultation process, the NFO was granted 
recognition as an industry ombud scheme in  
February 2024, effective 1 March 2024. Application  
had to be made for the revocation of OLTI’s recognition 
as an ombud scheme, which took effect at midnight 
on 29 February 2024.

All complaints received prior to 1 March 2024 will 
be dealt with by the NFO in accordance with OLTI’s 
previous Rules and new complaints, as well as any 
applications for leave to appeal received from  
1 March, will be dealt with in terms of the NFO Rules. 

ORGANISATIONAL STRUCTURE AND HUMAN 
RESOURCES (”HR”)
It was recognised early in the process that effective 
management of HR-related matters was critical for 
the successful amalgamation of the offices. To this 
end, two external HR consultants were appointed 
to assist with HR matters, including role profiling, 
organisational structure and role allocation. Another 
external consultant was engaged to facilitate change 
management workshops with staff and management, 
and an agency was engaged to perform salary 
benchmarking.

Employee satisfaction surveys were conducted and 
regular communiqués were sent out to staff of all four 
entities, addressing concerns raised and updating 
them on developments and projected timelines. Staff 
were assured that no retrenchments would take place 
as a result of the amalgamation. Individual discussions 
were held with each employee about their position in 
the NFO. 

An organisational structure with grading of roles 
according to the Paterson model was proposed and 
HR policies drafted for Board approval. Changed 
and new positions were internally advertised and 
interviewed for and, where necessary, some roles 
were advertised externally.

Notably, the NFO consists of five divisions, four 
being adjudicative divisions corresponding with the 
respective amalgamating offices, and a shared services 
division housing common functions such as complaint 
registration (contact centre), finances, HR, information 
technology (”IT”) and public relations.

With the assistance of the appointed brokerage and 
after consultations with staff to explain the employee 
benefit options, the various retirement funds were 
moved to a single sub-fund of an umbrella retirement 
fund and the employee risk benefits placed with an 
insurer. 

FINANCES AND FUNDING
The finance project group, on which OLTI was ably 
represented by Tony Sterrenberg and Clyde Hewitson, 

REPORT BY THE DEPUTY OMBUDSMAN | CONTINUED
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continued its work throughout 2023. A consolidated 
view of the 2022 financial statements was drafted as 
a starting point for comparisons and forecasting, and 
uniform cost allocation categories were agreed.

A consolidated list of service providers and contractual 
obligations was compiled, quotations were obtained 
and cancellation notices given where necessary. 
Applications for the NFO’s VAT registration and PBO 
status were made and obtained. 

A fundamental principle underlying the amalgamation 
was that there would be no cross-subsidisation 
amongst the industries for which the services were to 
be provided. An appropriate and fair cost allocation 
basis had to be implemented for the shared services 
division. This was easier said than done, especially 
for OLTI which had very few staff dedicated to 
performing the functions now housed in the shared 
services division. There were also additional roles 
that did not exist before that impacted on the cost. 
Another factor that impacted on the budget for 2024 
was considerations of equity and parity of benefits 
for staff. Tough conversations were had amongst 
the four offices and with the OLTI Council, all the 
while keeping all stakeholders’ interests in mind.  
The initial budget proposal saw an increase of 37% for 
OLTI’s subscribing members, which the OLTI Council 
rejected. Eventually, a revised budget with a 27% 
increase, based on a reduction in appointments to 
roles and revised allocation basis, was conditionally 
accepted by the OLTI Council. Taking the finalised 
income figures for 2023 into account, the actual 
increase for 2024 amounted to 23%.

INFORMATION AND COMMUNICATIONS 
TECHNOLOGY
Fortunately for our staff, the preferred vendors and 
systems chosen for case management and telephony 
were the ones OLTI used. It was decided that one 
IT service provider should be used for the whole 
organisation, and the provider that was serving the three 
schemes in Johannesburg was chosen. They worked 
closely with OLTI’s existing service provider to ensure a 
smooth switchover, especially from the existing onsite 
server environment to the cloud-based solution. 

A new version of the case management system 
was built and tested to cater for alignment of the 
complaints handling process across the divisions and 
in accordance with the NFO Rules. 

STATISTICAL OVERVIEW 
Detailed statistics are provided on pages 102 – 109.  
A total number of 13 750 written requests for 
assistance were received in 2023, of which 6 714 were 
chargeable complaints. These figures represent a 
decline of 16.7% and 5.8% respectively compared to 
the previous year and indicate a return to pre-COVID- 
19 levels.

Of the 6 342 cases finalised, 3 205 were Transfers and 
3 137 Full Cases. 26% of the Full Cases finalised were 
resolved either wholly or partially in favour of the 
complainant.

R283 084 553 was recovered in lump sums for 
complainants. As Judge Theron points out in her 
foreword, this equates to an average of R1.14 million per 
working day, considering that there were 248 working 
days in 2023. A further sum of R727 838 was awarded in 
169 cases as compensation for poor service.

Whilst the number of cases finalised decreased, the 
number of cases categorised as Complicated increased. 
This is indicative of the increased level of complexity 
of the cases being dealt with and the persistence  
of complainants.  

Complaints about claims being declined accounted 
for 50.3% of Full Cases finalised, and of the types of 
policies or benefits complained about, funeral benefits 
accounted for 44%, while life policies accounted for 
34%. 

ON-SITE INSPECTION BY THE 
OMBUD COUNCIL
In June the Chief Ombud, along with two of her staff 
members, conducted an on-site inspection, which 
included a walkabout of the office and interviews with 
the Ombudsman and management. The full report is 
reproduced under Matters of Interest.

In our response to the follow-up actions we could 
report that the adjudicator and managerial roles 
were filled, and that five new insurers had joined the 
scheme. 

DELEGATION FROM THE 
CENTRAL BANK OF JORDAN 
In September, at the request of the Centre for Financial 
Regulation and Inclusion (“CENFRI”), we hosted a 
delegation of six members from the Central Bank of 
Jordan’s Consumer Protection Department, and two 
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representatives from their funder, GIZ Jordan, who 
were on a study tour to South Africa to learn more 
about the South African financial consumer recourse 
system. The Central Bank of Jordan currently handles 
escalated complaints for all financial institutions and 
the country has no independent third-party recourse 
mechanism. This is not a sustainable situation and they 
were researching what it would take from a legal and 
operational point of view to set up an ombudsman 
structure for Jordan, and what the parameters for the 
chosen ombudsman structure should be. They were 
interested in learning from South Africa’s experience 
and also met with the other financial ombud schemes. 
We subsequently received an appreciative letter, 
thanking us for the deep insights shared.

INFO CONFERENCE
For the first time since 2019, the International 
Financial Ombudsman Network (“INFO”) conference 
could be held in person. The conference planned  
for 2020 and hosted by the Ombudsman for  
Financial Service Malaysia and the Securities  
Industry Dispute Resolution Centre, eventually  

kicked off in Kuala Lumpur on 24 September 2023. 
Judge Margie Victor and I attended from our office, 
joining delegates from South Africa, Africa and other 
parts of the world.

Two of the main themes for the conference were 
Artificial Intelligence and Automation, and Fraud. The 
UK’s Financial Ombudsman Service and the Australian 
Financial Complaints Authority appear to be the most 
advanced when it comes to automation of processes, 
which admittedly comes at a cost and is more suitable 
for larger organisations. The amalgamation of the four 
ombud schemes into NFOSA presents an opportunity 
for looking more closely at automation.

INSURERS
During the year, five new subscribing members joined 
the scheme, namely:

	• Linar (Pty) Limited 

	• Capitec Life Limited

	• RMA Life Assurance Company Limited 

REPORT BY THE DEPUTY OMBUDSMAN | CONTINUED
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	• King Price Life Insurance Limited 

	• Bryte Life Company Limited 

Long Life Insurance (Pty) Limited, which joined the 
scheme in 2022, withdrew as a member in 2023 as it 
had ceased operations. 

I wish to thank all our subscribing members for their 
understanding and support throughout these uncertain 
times. Communication from the office could have 
been better and fees for 2024 escalated substantially. 
I understand your frustration at times and appreciate 
your patience. As we iron out our teething problems 
and gain more clarity, I undertake to communicate 
more regularly with you.

OUTREACH
Over and above carrying out their core functions, staff 
also participated in various outreach activities. In July, 
staff collaborated with the Girl Guides of Bergvliet  
and knitted and donated a load of blankets, baby 
jerseys, scarves and beanies to the 67 Blankets for 
Mandela Day project. Ultimate beneficiaries of the 
donations were the Mowbray Maternity Home, the 
Gift of the Givers Foundation and the Zoe Project in 
Retreat that supports new moms. A special thanks to 
Kathy Heath for driving this project.

In March, we participated in the World Consumer 
Rights Day activities hosted by the CITY OMBUD 
in the Cape Town Civic Centre and in August we 
participated in the Moneysmart Week which is 
arranged by the FSCA.

During the year, we also participated in various 
radio interviews and presented on specific topics  
at conferences arranged by reinsurers and the 
Actuarial Society.

STAFF 
Our staff worked tirelessly throughout the year, 
despite the uncertainty of the impact the proposed 
amalgamation was going to have on them.

In August, we appointed Shamiema Petersen as an 
adjudicator to fill the vacancy that arose in 2022.  
On the advice of the HR consultants appointed to 
assist with the amalgamation, two vacancies were 
created for the roles of Manager: Adjudication and 
Manager: Case Assessment, to align our structure 
more closely with that of the other adjudication 
divisions. Following internal advertisements and 

a vigorous interview process, Nceba Sihlali and  
Vuyo Skolo were appointed to the roles respectively 
in November 2023. 

At the end of the year, we said goodbye to three 
beloved and experienced colleagues. Diana Mills had 
been contracted as an assessor for many years post 
her retirement, and so had Edith Field, who in later 
years was responsible for doing quality assessment. 
Heinrich Engelbrecht on the other hand took early 
retirement. Heinrich was one of the first adjudicators 
appointed to the Ombudsman’s office, and his 
name has become synonymous with that of OLTI. 
At the office, especially pre-COVID-19 lockdown, he 
was hands-on, guiding new appointees (with even 
a gentle kick under the table when I spoke out of 
turn) and could be found in the kitchen packing the 
dishwasher or out shopping for coffee if we ran out 
of supplies. Insurers were called directly when they 
were out of line, and he was a sought-after speaker 
at reinsurance conferences on disability topics. It is 
perhaps fitting that his retirement coincides with the 
end of OLTI as we know it. To all three, we wish you a 
long, happy and healthy retirement, and thank you for 
your immense contribution and commitment to the 
office; you are already sorely missed.

In 2023 we appointed two new legal interns,  
Mamello Kanapi and Leratho Lukas, to replace the 
interns who had left at the end of 2022. Mamello 
left at the end of 2023 to pursue Master’s studies in 
the United States and Leratho’s services have been 
retained, to inter alia mentor the two new legal interns 
appointed in 2024.

As testament to the staff who were unwavering 
in their commitment to ensure a fair outcome for 
complainants and insurers, I quote overleaf a few 
of the acknowledgements we received. Some have 
been truncated for the sake of brevity and individuals’ 
names and that of insurers have been anonymised.

To Judges Victor and McLaren, members of staff, 
managers, contractors, the Council and my colleagues 
in the other amalgamating offices, I extend my 
gratitude for all your support in what was a very 
challenging year. 

Denise Gabriels
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“This mail is intended to express my heartfelt 
gratitude to you for your assistance  in the 
matter which I presented to your office. 

I would like to inform you that the matter has 
been successfully resolved by you and that  
I have received a deposit to an amount of  
R29 512.18 on Saturday the 6th of April 2024.

I must mention that I am very pleased and 
satisfied in the manner in which the matter 
has been handled and resolved.

I must also mention that your office is one of 
the few left, which still gives hope to people 
of this country. I mean, receiving assistance 
from people who do not know me, without any 
payment to get a better service. 

I truly appreciate your work Mr X and the entire 
team who participated in this matter. Please 
pass my gratitude to the same.

May our good Lord bless you abundantly, with 
all the good things.” 

“I regard this as a most satisfactory conclusion 
to the issue that I raised with the Office of the 
Ombudsman, and I would like to thank the 
Ombudsman and his team for representing my 
interests so assiduously.”

“I would to thank you guys for believing in 
me, and you have really fought for me for 
that I appreciate you thank you very much 
for your hard work and dedication in solving  
this matter.”

“Baie dankie ek waardeer al jou insette en 
moeite. Ek kan nie mense soos jy genoeg 
bedank vir die diens wat julle vir die publiek 
doen nie.”

“Please allow me to thank you for your help 
with this case.

Your good work ethos and professionalism is 
commendable.”

“I wonder if you remember me...

I was in church yesterday and I thought of you.

I just reflected on the kindness you have shown 
to me, I am forever thankful.”

“I have decided to live my life paying it forward 
and reaching out and helping others in this 
daily fight to thrive beyond adversity.

Thank you for making a huge difference in my 
life, God bless you.”

“I would like to take this opportunity to thank all 
concerned for their assistance. More especially, 
Mrs X who gave off her time and advice 
unreservedly. Mrs X came to my assistance at my 
lowest and when I needed ‘support’ the most 
and for that I am grateful. This world could do 
with more people like Mrs X.”

“We accept your findings 100%. You are a very 
special lady. You have been very kind to us. 
Thank you for your time and patience. While 
disappointed we recognize that this case does 
fall outside your mandate. We also have no 
further issues with [the insurer].”

“Thank you so much for this wonderful news!

I really appreciate all of your help in facilitating 
these discussions and allowing me the time to 
get the relevant files from the hospital, which 
has been no easy feat. Thank you for your fair 
and impartial treatment of this matter.”

“I am extremely grateful towards the 
ombudsman and especially your professional 
services to get this issue resolved.

For me to have escalated it to this extreme was 
never my intention but it was necessary.

Thanks to you I am now at peace and I am able 
to get the proper care and assistance in my 
current state.

I wish you and your team all of the best.”

EXPRESSIONS OF 
APPRECIATION
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“I am deeply grateful for all of your hard work 
and assistance in the matter, and I must say that 
I am now a firm believer in the mechanisms of 
your office, as well as the professionalism that 
has been demonstrated in the way that you 
managed my issue.

Please accept my gratitude and thanks, and be 
assured that I will be reading all the papers that 
you publish in your field when they become 
available.

Thank you once again and please extend my 
thanks to your team, I know I gave you all a 
lot of reading material and potentially a few 
headaches.”

“Thank you so much, do to others as you did to 
me. Many people loose their money because 
they don’t know where to go to.

Thanks again God bless you guys keep up the 
good work that you are doing.”

“Good Morning Ms/Mrs Y, the matter was 
resolved last night. Thank you so much for your 
help. you get a 5 star rating from me anyday.

I respect an institution that keeps abuse of 
power by corporations in check.”

“Thank you so much for checking on us, sorry for 
responding in time I was away I just came back 
to work yesterday and I’d like to say thank you 
so much for the job well done, I wish people 
can know and appreciate the service you are 
rendering to the poor people who being taken 
for granted. I don’t know what I can do to show 
the appreciation. [The insurer] paid and they 
paid up in time that you guyz said they’ll pay in. 

Thank you so much may God keep and bless 
you abundantly. My sister and I are so thankful 
to you and please keep up the good job.”

“We sincerely appreciate your excellent 
services, our first experience with the 
Ombudsman has been very positive and it 
revived our hope in the alternative dispute 
resolution mechanism.”

“I appreciate your professional service. I wish 
everyone in the country could be aware of the 
service you render.”

“Kindly convey my sincerest thanks to everyone 
at the Ombudsman’s Office who were involved 
and spent time with my case.

Even though the outcome was not as I hoped 
it would be, I am still grateful that I had the 
opportunity to enquire whether this was a fair 
and just decision.

I am now able to close this chapter and move 
forward with the knowledge that my plea  
was heard.

I therefore accept the provisional ruling and 
have no further information to add.

Thank you once again – and may you all  
be blessed.”

“I wish to sincerely thank the office of 
Ombudsman and your colleagues for the job 
well done after a long struggle and abuse by 
the insurer since November 2022. If it was not 
for your dedicated, fair and transparent work you 
have been giving me since this case started and 
other vulnerable South African citizens, it would 
be impossible to obtain what was due to me. 
Finally, the insurer corrected its mess by paying 
out what is due to me which was intentionally 
rejected by insurer. This outstanding, excellent, 
meticulous and superb services like this need 
to be marketed to other abused clients for our 
South African insurances.

Once again, I truly thank the office for 
Ombudsman and the staff as whlole.”

“We are grateful for the intervention of the 
Ombudsman. It gives us comfort that there 
is a body such as yours, willing and able to 
intervene in matters like this. We feel the 
consumers are well protected, and we believe 
that this settlement would not have been 
possible, was it not for the intervention of  
the Ombudsman.”
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REQUESTS FOR  
ASSISTANCE RECEIVED
13 750 requests for assistance were received in 2023, 
a drop of 16.5% compared with the 16 476 received 
in 2022. Of these, 6 714 translated into chargeable 
complaints, a decrease of 5.8% on the previous year’s 
7 126. The steady decline in the numbers since 2022 
indicates a return to pre-COVID-19 levels.

DESCRIPTION OF CHARGEABLE 
COMPLAINTS 
MINI CASES – consist of simple complaints that 
are within the jurisdiction of the office, but which 
insurers can handle without the office’s involvement.  
The complainant is always advised that if the matter is 
not resolved he/she can revert to us. 

TRANSFERS – Transfers decreased to 5 465 from  
5 506 in 2022. These are premature complaints, not 
previously seen by insurers and referred to them to 
try and resolve directly with the complainant. If not 
resolved and if the complainant, when contacted by 
the office, requests us to do so, they are taken up by 
the office as Reviews and handled in the same manner 
as Full Cases.

Insurers settled 1 580 of these Transfers directly 
with complainants, compared to 1 666 in 2022. This 
represents 29% of Transfer complaints, which is a 
similar percentage to previous years.

Reviews increased from 1 207 in 2022 to 1 616 in 2023.

FULL CASES – these are complaints that have already 
been seen by insurers and they are handled by the 
office from inception to finalisation.

REQUESTS FOR ASSISTANCE 
WHICH ARE NOT TAKEN UP AS 
COMPLAINTS
OUT OF SCOPE COMPLAINTS
Complaints which were not within our jurisdiction 
numbered 5 622 in 2023. All requests for assistance 
are assessed by our jurisdictional assessors, recorded 
and, where appropriate and the complaint is for 
another external dispute resolution office, forwarded 
to such office. Other examples of out of scope 

STATISTICS

6 714

7 126

Transfers 5 465

Full Cases 1 104

Mini Cases 145

Transfers 5 506

Full Cases 1 389

Mini Cases 231

CHARGEABLE COMPLAINTS RECEIVED

2023

2022
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complaints include complaints where prescription 
applies or where litigation regarding the complaint 
had previously been instituted. 

The table below reflects the referrals to other financial 
ombudsman schemes.

REQUESTS FOR ASSISTANCE WHICH ARE 
PENDED
The office receives requests for assistance in various 
forms and often more information regarding the 
policy, the identity of the insurer or the complaint 
is required. We contact the complainant and when 
the requested information is received the complaint 
can then be actioned. In the interim the request for 
assistance is pended. 

COMPLAINTS WHICH ARE DECLINED FOR 
CONSIDERATION
There are certain complaints involving life insurance 
policies which are not accepted for further 
consideration by the office, often because there is no 
prospect of success. This could happen for instance 
where legislation prevents payment of requested 

REFERRED TO OTHER FINANCIAL OMBUD SCHEMES 

benefits. There were five such complaints in 2023.  
The assessing staff explain the reasons for the 
dismissal to the complainants. There were also 60 
complaints declined for consideration in terms of 
Rule 2.2.3 on the basis that three or more years  
had elapsed from the date the complainant had cause 
to complain.

REQUESTS FOR ASSISTANCE THAT ARE NOT 
COMPLAINTS
Some requests for assistance were not taken up by 
the office for further consideration because they were 
not complaints. Some of these are simply enquiries. 
We respond to the consumer and record the request 
in case the consumer reverts to the office.

WITHDRAWN COMPLAINTS
There were 247 complaints which were either 
withdrawn from further consideration or where there 
were interim closures. This occurs for various reasons, 
often because the insurer had already settled the 
complaint before receiving the complaint from this 
office, or the complainant requests more time to 
provide information.

Banking Ombudsman 253

Credit Ombud 172

FAIS Ombud 935
Short-Term Insurance 

Ombudsman 1 037

Statutory Ombud 863
Pension Funds 

Adjudicator 681

TOTAL

3 941
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The office closed 86% 
of complaints within six 
months. This percentage 
is based on Full Cases 
and Transfers finalised. 

TYPES OF BENEFITS

FINALISATION PERIOD

Funeral benefits remain the highest percentage of types of benefits complained about, but for the year 
under review this has declined from 48% in the previous year to 44%. The percentages of complaints about 
Credit Life and Health benefits have remained consistent for the past two years, whilst the percentage of 
complaints about Life policies has increased the most. 

37.6% 21.0% 9.4% 17.8% 11.0% 3.2%

0 – 30 
days

31 – 60 
days

61 – 90 
days

91 – 180 
days

180 – 365 
days

> 365  
days

TOTAL FULL CASES AND 
TRANSFERS SETTLED

6 342

STATISTICS | CONTINUED

Credit Life

2023

2022

2021

Life

2023

2022

2021

8%

8%

Disability

2023

2022

2021

Funeral

2023

2022

2021

11%

8%

9%

31%

48%

44%

45%

8%

30%

Health

2023

2022

2021 6%

34%

5%

5%
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CASES FINALISED – cases finalised incorporate Full 
Cases as well as Reviews. These are the cases that the 
office considered and resolved during the year. In 2023 
this amounted to 3 137, as compared with 3 510 finalised 
in 2022. Of the cases finalised, 2 768 cases were finalised 
without requiring a final determination. In 369 cases a final 
ruling was issued.

In total, including Transfers closed, 6 342 complaints were 
finalised in 2023.

Whilst the number of cases finalised decreased, the number 
of cases categorised as complicated increased. This is 
indicative of the increased level of complexity of the cases 
being dealt with and the persistence of complainants. 
Some of the other factors that contributed to the decline 
in the number of Full Cases finalised are the decline in the 
number of cases received, the reduced staff complement as 
a result of a vacancy that arose in 2022 only being filled in 
August 2023 and the reduction of working days per week 
by an experienced adjudicator, as well as resources being 
engaged in the amalgamation process.

CASE FEES – the office is funded by way of a levy, which 
amounts to approximately 10% of our funding, and the rest 
is by way of case fees which are charged for cases handled 
by the office, irrespective of the outcome thereof. The 
benchmark Standard Case fee for 2023 was R5 135.

Finalised cases were categorised as follows for charging 
purposes:

STANDARD CASES – this term refers to the benchmark 
category of cases.

INCOMPETENT CASES – these are cases in which the 
insurer gave a late or an inadequate response. These 
cases are charged at either double or triple the Standard 
Case fee, depending on the extent of the incompetence. 
Fortunately, we have seen a decrease in this category 
compared to last year. 

COMPLICATED CASES AND COMPLICATED PLUS 
CASES – these cases are difficult to deal with because of 
complex legal, medical or financial issues or as a result of 
the complainant’s persistence. The number of cases in this 
category has increased, due to the increasing complexity of 
the cases as well as increasing persistence from complainants.

BASIC CASES – these are cases involving complaints 
about funeral policies issued by small insurers in which the 
complaint is resolved on the first response from the insurer. 
A reduced fee is charged for these cases.

3 137

3 510

Standard 2 499

Complicated 493

Complicated + 79

Incompetent 58

Basic 8

Standard 2 860

Complicated 452

Complicated + 52

Incompetent 129

Basic 17

CASES FINALISED

2023

2022
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STATISTICS | CONTINUED

HOW WE RECEIVE COMPLAINTS

E-mail 

11 128
80.9%
Website 

2 414
17.6%

Walk-in 

91
0.66%

Not recorded 

98
0.71%

Fax 

12
0.08%

1 Gauteng 24.9%

3 KwaZulu-Natal 12.7%

2 Western Cape 12.5%

4 Eastern Cape 11.4%

5 Free State 4.7%

6 Northern Cape 3.8%

7 Mpumalanga 3.0%

8 North-West 3.0%

9 Limpopo 2.3%

10 Unknown 21.7%

1

2

4

9

5

8

6

3

7

The completion of demographic information 
is not a compulsory field on the application for 
assistance/complaint form.

GEOGRAPHICAL SPREAD OF COMPLAINANTS

Post 

7
0.05%

TOTAL COMPLAINTS  
RECEIVED

13 750



107INSURANCE OMBUDSMAN 
2023 ANNUAL REPORT

RESOLVED WHOLLY OR 
PARTIALLY IN FAVOUR OF 
COMPLAINANTS (“W/P”)
The percentage of cases resolved in favour of 
complainants decreased to 26% from 29% in 2022.  
If we add the Transfers settled in favour of complainants, 
then the W/P percentage increases to 38%.

R283 084 553 was recovered for complainants in the 
form of lump sums, in comparison with R220 836 922 
in 2022. This figure does not reflect the value of all 
benefits awarded in favour of complainants, such as 
recurring income or instalment benefits, annuities, the 
reinstatement of policies, etc.

The amount of compensation awarded to  
complainants because of poor service by an 
insurer, in terms of Rule 3.2.5, amounted to  
R727 838 in 169 complaints, as compared to R857 544 
in 203 complaints in 2022.

NATURE OF COMPLAINT
(See overleaf)
Declined claims are still the biggest cause of 
complaints, accounting for 50% of the total number 
of complaints in 2023. The percentage of complaints 
relating to lapsing has not returned to pre-COVID-19 
levels as some policyholders still experienced its 
effect on their financial situation and were unable 
to pay their premiums. Misselling complaints which 
arose after 1 October 2004 are handled by the 
FAIS Ombud. Therefore, there are very few such 
complaints, and this category has been incorporated 
into the Miscellaneous category. 

The Treating Customers Fairly outcome categories 
as contained in the Policyholder Protection Rules 
(‘’PPR’’), appear in the block below. The spread of 
these complaints is similar to that of 2022.

PPR CATEGORISATION
%

Design of policy or related service 4.9

Information provided to policyholder 9.8

Advice 0.2

Policy performance 3.0

Service to policyholders 19.8

Policy accessibility, changes and switches 1.6

Complaints handling 3.9

Insurance risk claims 56.4

Other complaints 0.4

Total 100
DECLINED CLAIMS ARE STILL 
THE BIGGEST CAUSE OF 
COMPLAINTS, ACCOUNTING 
FOR 50% OF THE TOTAL NUMBER 
OF COMPLAINTS IN 2023.
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LIFE DISABILITY HEALTH FUNERAL TOTALS % OF TOTAL

NATURE OF COMPLAINT 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 2022

Poor communications/documents or information  
not supplied/poor service 446 29% 484 29% 56 39% 44 32% 33 27% 30 37% 511 35% 635 38% 1046 32% 1 193 34% 33.34% 33.99%

Claims declined (policy terms or conditions  
not recognised or met) 382 11% 384 26% 265 28% 244 37% 130 24% 147 23% 690 21% 804 25% 1467 22% 1 579 27% 46.76% 44.99%

Claims declined (non-disclosure) 80 14% 111 22% 12 8% 34 24% 13 23% 20 20% 5 0% 14 14% 110 14% 179 21% 3.51% 5.10%

Dissatisfaction with policy performance  
and maturity values 55 11% 64 8% 2 0% 0 0% 0 0% 0 0% 3 0% 3 0% 58 10% 67 7% 1.85% 1.91%

Dissatisfaction with surrender or paid-up values 43 9% 38 8% 0 0% 0 0% 1 0% 1 0% 2 50% 9 11% 48 10% 48 8% 1.53% 1.37%

Lapsing 116 33% 139 32% 1 0% 1 100% 2 50% 1 100% 156 31% 176 42% 275 32% 317 38% 8.77% 9.03%

Miscellaneous 106 18% 74 18% 4 50% 7 29% 1 0% 0 0% 22 18% 46 22% 133 19% 127 20% 4.24% 3.61%

Total 1 228 23.1% 1 294 25.4% 340 28.8% 330 34.8% 180 24.4% 199 24.6% 1 389 27% 1 687 31% 3 137 25.53% 3 510 29.09% 100% 100%

* Resolved wholly or partially in favour of the complainant.

STATISTICAL 
SUMMARY OF
FULL CASES FINALISED
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LIFE DISABILITY HEALTH FUNERAL TOTALS % OF TOTAL

NATURE OF COMPLAINT 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 W/P* 2022 W/P* 2023 2022

Poor communications/documents or information  
not supplied/poor service 446 29% 484 29% 56 39% 44 32% 33 27% 30 37% 511 35% 635 38% 1046 32% 1 193 34% 33.34% 33.99%

Claims declined (policy terms or conditions  
not recognised or met) 382 11% 384 26% 265 28% 244 37% 130 24% 147 23% 690 21% 804 25% 1467 22% 1 579 27% 46.76% 44.99%

Claims declined (non-disclosure) 80 14% 111 22% 12 8% 34 24% 13 23% 20 20% 5 0% 14 14% 110 14% 179 21% 3.51% 5.10%

Dissatisfaction with policy performance  
and maturity values 55 11% 64 8% 2 0% 0 0% 0 0% 0 0% 3 0% 3 0% 58 10% 67 7% 1.85% 1.91%

Dissatisfaction with surrender or paid-up values 43 9% 38 8% 0 0% 0 0% 1 0% 1 0% 2 50% 9 11% 48 10% 48 8% 1.53% 1.37%

Lapsing 116 33% 139 32% 1 0% 1 100% 2 50% 1 100% 156 31% 176 42% 275 32% 317 38% 8.77% 9.03%

Miscellaneous 106 18% 74 18% 4 50% 7 29% 1 0% 0 0% 22 18% 46 22% 133 19% 127 20% 4.24% 3.61%

Total 1 228 23.1% 1 294 25.4% 340 28.8% 330 34.8% 180 24.4% 199 24.6% 1 389 27% 1 687 31% 3 137 25.53% 3 510 29.09% 100% 100%

* Resolved wholly or partially in favour of the complainant.
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APPLICATIONS FOR LEAVE TO 
APPEAL 
There is no automatic right of appeal against a final 
determination, but any party to a complaint may 
apply to the Ombudsman for leave to appeal in terms 
of Rule 6. Rule 6.3 provides as follows: 

	• “Such leave to appeal shall be granted:

	• 6.3.1	 if the determination is against a subscribing  
		  member and involves an amount in excess  
		  of R250 000 or such other sum as the  
		  Council may from time to time determine; or

	• 6.3.2	 if the Ombudsman is of the opinion that  
		  the determination as such or the particular  
		  issue in dispute is of considerable public or  
		  industry interest; or

	• 6.3.3	 if the Ombudsman is of the opinion that 
		  the aggrieved complainant or subscribing 
		  member has a reasonable prospect of  
		  success in an appeal before a designated  
		  Appeal Tribunal.”

There were 33 applications for leave to appeal by 
complainants during 2023. 

Of these applications, one matter was settled when 
the insurer made an offer after being informed of the 
application for leave to appeal, which the complainant 
accepted. Leave to appeal was granted in four cases 
and these matters are still pending.

The other 28 applications were dismissed by the 
Ombudsman on the grounds that the complainant 
did not satisfy the requirement of Rule 6.3.3. 

In 2023 we received the Appeal Tribunal’s judgment in 
a matter referred to it after the Gauteng High Court, on 
Review, set aside a 2017 decision by the Ombudsman 
not to grant leave to appeal.  The Gauteng High Court 
ruled that leave to appeal should have been granted and 
referred the matter to the Appeal Tribunal. The Appeal 
Tribunal overturned the final ruling of the Ombudsman 
and found in favour of the complainant. See Case  
Report 58.

MATTERS OF 
INTEREST 

FINAL DETERMINATIONS 
AGAINST INSURERS
In accordance with our usual procedure a final 
determination is preceded by a provisional ruling. If 
an insurer challenges the correctness of a provisional 
ruling against it, a final determination may be made at 
a meeting of the adjudicators in the office. If the final 
determination is made against the insurer, particulars 
thereof, including the name of the insurer, will be 
published in terms of Rule 3.8 which applies to any 
final determination that is made against a subscribing 
member and to any appeal in which a ruling is made 
where the complainant is substantially successful in 
the appeal. 

During 2023 the office made the final determinations 
against insurers set out in Case Reports 54 to 57 
below. 

INDEPENDENT EXTERNAL 
ASSESSOR
In 2014 Judge R Cleaver was appointed in the above 
position to receive and consider service complaints 
against the office by complainants and insurers.  
A service complaint is about the practical handling of 
a complaint by the office and it does not relate to the 
outcome of a complaint. A special procedure is provided 
for dealing with such service-related complaints.

In 2023, no complaints were addressed to Judge 
Cleaver about the office.

INTERACTION WITH 
REGULATORS
The office, together with other ombud schemes, had 
regular meetings with the FSCA, National Treasury 
and the Ombud Council. We provided quarterly 
reports on individual insurer statistics to the FSCA 
and National Treasury. There were no new systemic 
issues to report in the last year. The Ombud Council 
conducted an onsite inspection, and their full report 
is reproduced on the following pages.
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1.	 BACKGROUND
The Ombud Council conducted a supervisory 
on-site inspection of the Ombudsman for Long-
term Insurance (“OLTI scheme”) on 22 June 2023, 
in accordance with the provisions of section 208  
of the Financial Sector Regulation Act, 2017  
(“FSR Act”). The inspection was held at the 
premises of the OLTI scheme at Claremont 
Central Building, 6 Vineyard Road, Claremont, 
Cape Town.

	 Participants were:

	• For the OLTI scheme: The Ombud, Judge 
Margie Victor; the Deputy Ombud, Ms Denise 
Gabriels; Office Manager, Mr Clyde Hewitson.

	• For the Ombud Council: The Chief Ombud,  
Ms Leanne Jackson; Senior Manager: 
Operations, Mr Siphiwe Dube; Executive 
Assistant, Ms Portia Shabalala.

The Ombud Council takes this opportunity to 
thank Judge Victor and her team for their co-
operation and constructive engagement in 
preparation for and during the on-site inspection.

2.	 OVERALL FINDINGS
No contraventions of financial sector laws or 
material concerns in relation to the way the OLTI 
scheme conducts its operations were identified 
by the on-site inspection. It should be noted 
however that the scope of the inspection did not 
entail a comprehensive compliance assessment.

Some areas for operational enhancements were 
identified, as summarised in paragraph 3 below. 
These do not warrant any formal regulatory 
intervention by the Ombud Council, although 
the Council requests the scheme to perform the 
follow-up actions set out below.

The Council recognises the pending amalgamation 
of the scheme with three other industry schemes, 
targeted to take place in January 2024. We therefore 

appreciate that further operational changes, related 
to several of the matters discussed below, will be 
dealt with under the future amalgamated structure, 
as part of developing consistent processes for the 
new amalgamated scheme.

3.	 SPECIFIC OBSERVATIONS AND  
FOLLOW-UP ACTIONS
The observations and follow-up actions below 
follow the sequence of the on-site inspection 
agenda. Only agenda items attracting noteworthy 
observations or action items are noted.

3.1	Scheme operations – staff establishment
Capacity challenges at Adjudicator level were 
noted, arising in part from the age of some 
existing personnel (and related need for 
succession planning) and some staff health 
challenges. These constraints are exacerbated by 
increased workloads due to increasing complexity 
of cases being handled. Recruitment of additional 
managers in both adjudication and assessment 
roles, with a focus on younger talent and including 
career progression of existing staff, is planned.

An effective legal internship programme is in place.

Follow-up action (a):
The OLTI scheme to provide the Ombud Council 
with an update on the staff establishment and 
progress in addressing adjudication capacity 
constraints, including on implementation of its 
proposed new management structure.

3.2	Scheme operations – complaints handling 
process
3.2.1	 Complaint process overview

So-called ”premature complaint” volumes 
are high, and the scheme is looking to 
align processes for these complaints with 
the other industry ombud schemes as part 
of the scheme amalgamation exercise.

OMBUD COUNCIL INSPECTION REPORT
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3.2.2	 Vulnerable complainants
The OLTI scheme does have a documented 
strategy in relation to supporting vulnerable 
complainants, but it is not strictly adhered 
to in practice. The concern is that a high 
proportion of complainants could be 
classified as vulnerable based on the policy, 
thus reducing its effectiveness.

Follow-up action (b):
The OLTI scheme to review its vulnerable 
complainants policy with a view to better 
identifying categories of vulnerable 
complainants requiring additional support. 
This may be done in collaboration with 
the other industry schemes as part of the 
amalgamation discussions, to the extent 
that this concern is shared across the 
schemes.

3.2.3	 Oral complaints
The Ombud Council notes and commends 
the scheme on its initiatives to assist 
complainants in all South African languages.

3.3	Complaints data
3.3.1	 Complaint categorisation

It was noted that the scheme does not 
regard or report compensation awards for 
distress and inconvenience as decisions 
in favour of the complainant, as there 
is a concern that this will disincentivise 
co-operation by insurers in relation to 
settling such matters. The Ombud Council 
is uncomfortable with this approach as 
it potentially skews data regarding the 
extent to which complaints are resolved in 
favour of complainants.

The OLTI scheme also does not maintain 
specific data in respect of complaints 
related to fraud.

The Council intends requiring specific 
reporting by ombud schemes on both 
distress/inconvenience awards; and in 
relation to fraud-related complaints in 
future, as part of the review of scheme 
reporting requirements under the  
FSR Act.

Follow-up action (c):
The OLTI scheme to maintain specific 
records on (i) compensation awards for 
distress and inconvenience; and (ii) fraud-
related complaints (distinguishing between 
alleged fraud on the part of the insurer or its 
staff representatives on the one hand, or a 
policyholder/complainant on the other) to 
the extent that it does not already do so, in 
preparation for the introduction of formal 
reporting requirements in this regard, and 
to provide an update on its progress in this 
regard to the Ombud Council.

3.3.2	 Complaint trends
Noteworthy complaint trends included an 
increase in complaints related to policy 
lapses and high volumes of funeral benefit-
related complaints. (Also see paragraph 
3.6.2 below regarding funeral benefit 
complaints).

3.3.3	 Ombud Council and FSCA reporting 
requirements
The scheme confirmed that it was in the 
process of reviewing the Ombud Council’s 
discussion document on proposed 
new aligned Ombud Council reporting 
requirements, tabled at the Ombud 
Schemes Liaison Forum meeting of  
14 June, and would provide its input in due 
course.

The Ombud Council confirmed that it 
intended to engage with the FSCA on 
opportunities to align scheme reporting 
requirements to the Ombud Council 
and the FSCA respectively. The scheme 
welcomed this proposal.

3.4	Scheme governance
No significant governance or risk management 
concerns requiring Ombud Council follow-up 
actions were raised.

The most significant risks noted related to the 
potential disruptions and resource intensity of 
the industry schemes’ amalgamation exercise, 
particularly the risk of delay in not meeting the 
target date of January 2024. It was also noted 
that the funding model for the amalgamated 
scheme, including allocation of the amalgamation 

MATTERS OF INTEREST | CONTINUED
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expenses across the schemes, was still to be 
finalised. Intensive implementation preparation 
through the amalgamation team is under way. 
The Ombud Council will continue to monitor 
progress of the amalgamation project.

Other risks being managed by the scheme 
include operational impacts of load-shedding 
and complaint volume fluctuations, which are 
however stabilising.

3.5	Consumer awareness/education initiatives
The scheme summarised key initiatives, noting 
that it found radio to be the most effective 
awareness medium.

3.6	Strategic matters
3.6.1	 Jurisdiction and membership matters

The scheme pointed out that despite the 
obligatory scheme membership imposed 
by section 211(3) of the FSR Act, there are 
still some long-term insurers, in the main 
micro-insurers and insurers with niche 
business models, who have not joined the 
scheme as members.

It was also noted that the scheme receives 
a considerable number of complaints 
regarding Retirement Annuities, which it 
refers to the OPFA.

Follow-up action (d):
The OLTI scheme to approach insurers who 
have not applied for scheme membership 
and alert them to the requirement in 
section 211(3) of the FSR Act. The scheme 
to notify the Ombud Council of the 
insurers’ responses.

3.6.2	 Funeral benefit-related complaints
The scheme highlighted several aspects of 
funeral benefit-related complaints where 
referral to the FAIS Ombud was required, 
and where some jurisdictional grey areas 
arose. These include complaints regarding 
the conduct of insurer binder holders in 
the funeral space, and funeral benefit 
administrators, where different contractual 
arrangements between insurers and the 

entities concerned affected jurisdiction 
decisions. The Ombud Council advised 
the scheme of planned engagements, to 
include the OLTI scheme, the FAIS Ombud 
and relevant FSCA divisions, to discuss 
jurisdiction-related concerns in respect of 
funeral benefit complaints.The scheme 
confirmed its support for such an initiative 
and undertook to identify appropriate 
representatives.

3.6.3	 Implications of industry scheme 
amalgamation
See paragraph 3.4 above.

3.6.4	 Implications of COFI Bill and FSR Act 
consequential amendments
It was noted that although these 
developments, particularly the activity-
based licensing framework post the 
COFI Bill’s promulgation, may impact the 
scheme’s operations, the impact is difficult 
to assess until the final legislation becomes 
available.

3.6.5	 Implications of World Bank Diagnostic 
recommendations
Again, an accurate assessment of these 
implications can only be made once 
National Treasury has confirmed its final 
policy response to the recommendations 
and the expected timelines of future 
supporting legislation. In the interim, the 
focus is on the voluntary industry scheme 
amalgamation process which is intended 
to facilitate the transition to the longer-
term ombud system reforms.

4.	 NEXT STEPS
The Ombud Council requests the OLTI scheme to 
provide a progress report in respect of the above 
follow-up actions (a) to (d) to the Ombud Council 
by 1 December 2023.

Signed: 
Leanne Jackson
Chief Ombud

4 September 2023
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BACKGROUND
The complainant, an employee benefits consultant, 
submitted a claim under a group risk policy between 
Fedgroup Life Limited (“the insurer”) and the employer. 

She suffered from migraines with anxiety, depression, 
memory loss and cognitive challenges. After some 
serious mistakes at work her employer agreed that her 
employment would be terminated on 18 July 2022.

The employer kept the complainant on the payroll and 
paid premiums in respect of her risk benefits up to 
November 2022.

The complainant and the employer signed a Termination 
Settlement Agreement on 22 July 2022, recording her 
termination date of 18 July 2022 in clause 4, but also 
changing that date in clause 5 to “the earlier of ninety 
days from 19 July 2022, the first day of this period,  
19 July 2022, being counted as day 1 (one) of 90 (ninety) 
days, or the date on which the insurer decides whether 
a disability claim by the Employee was approved or not” 
(effectively 17 October 2022).

The insurer declined the complainant’s income disability 
claim on the grounds that the medical evidence did 
not support disability as at the last day actively at work,  
18 July 2022. The insurer stated that it would review the 
matter with comprehensive reports from an independent 
neuropsychologist, psychiatrist and occupational 
therapist, at the complainant’s cost. 

The complainant responded by providing a treating 
psychiatrist report, and an independent occupational 
therapist report but the insurer was not convinced by 
these and repeated the previous review requirement. 
The insurer also relied on an opinion by a reassurer but, 
as we pointed out to the insurer, the opinion did not 
support its case.

The complainant was also diagnosed with breast cancer 
on 17 October 2022. The employer, on behalf of the 
complainant, maintained that a critical illness claim for 
this condition should be paid as premiums were paid to 
November 2022. 

However, the insurer declined the critical illness claim on 
the basis that the complainant was no longer insured at 
the relevant date.

PROVISIONAL RULING 
After extensive interactions between the parties the 
office issued a provisional ruling to the effect that:

	• Contractually, the insurer was not entitled to insist that 
the complainant pay for the medical evidence required 
by it to review its decision.

	• A holistic view of all the evidence was required 
including the later evidence after July 2022 (see the 
case of PWR v Discovery Life Limited and Another 
(17/18098) [2023] ZAGP JHC 282 (31 March 2023). 

	• The medical evidence both before and after July 2022, 
including the evidence of an admission to a psychiatric 
hospital was indicative of the seriousness of the 
complainant’s condition. 

	• There was considerable evidence showing that the 
complainant was incapable of performing her work at 
an acceptable standard.

	• The evidence proved on a balance of probabilities that 
the complainant was disabled as defined.

	• For the initial period the insurer should pay the 
claim until the complainant was able to perform her 
own occupation. After the initial period the insurer 
should pay the claim until the complainant was able 
to perform her own occupation or until she was able 
to perform another suitable occupation or until she no 
longer suffered a loss of income due to disability. 

CASE REPORT 54
DECLINED DISABILITY AND CRITICAL ILLNESS CLAIMS;  
INSURER FAILING TO TAKE A HOLISTIC APPROACH  
AND TO CONSIDER THE TOTALITY OF THE EVIDENCE

FINAL DETERMINATIONS AGAINST INSURER
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	• With regards to the critical illness claim, the  
complainant was covered as at the date of  
the diagnosis of the breast cancer, and the insurer was 
obliged to assess the claim accordingly.

The insurer objected to the provisional determination 
and persisted with its previous arguments.

FINAL RULING
In a final ruling we confirmed our provisional ruling 
stating as follows:

The insurer … did not take account of the recent case of 
PWR v Discovery Life Limited, cited in the provisional 
determination. When the insurer’s decision was 
challenged by the complainant, and further evidence 
provided, the insurer failed to take a holistic view and to 
properly assess all the medical and collateral employer 
evidence, whether this was dated before or after the 
termination of employment (and failed to recognise 
that some of the medical information dated after the 
termination of employment referred in more detail to the 
complainant’s condition before the termination).  Instead 
the insurer persisted in its decline of the claim.

… the employee’s life, critical illness and income disability 
cover only terminates “at the date that the employee 
leaves the employment of the employer”. On that basis 
the complainant still had cover on 17 October 2022 when 
cancer was diagnosed …

The insurer accepted and implemented the final ruling.
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BACKGROUND
In 2014 the complainant was diagnosed with stage 1b  
cancer of her right breast. She underwent 
chemotherapy and a mastectomy was performed 
whereafter she went into remission.

On 1 September 2016 the complainant became  
a member of her employer’s group scheme, 
underwritten by Discovery Life Limited (“the insurer”).

In December 2020 the complainant was again 
diagnosed with stage 1b cancer of her right breast 
and submitted a claim to the insurer accordingly. 

The insurer however declined the claim whereafter 
the complainant lodged a complaint with our office.

PROVISIONAL RULING
According to the insurer, it was not liable because the 
complainant’s claim arose in 2014 at which time the 
insurer was not on risk.

However, in a provisional ruling we held that

“… the complainant did not claim in 2014 and the 
complainant’s claim is not based on the 2014 cancer 
event. Therefore … the fact that the insurer was not on 
risk in 2014 is irrelevant and does not justify the insurer’s 
repudiation of the 2020 cancer claim.”

INSURER’S RESPONSE TO  
PROVISIONAL RULING
The insurer responded to the provisional ruling as follows:

“… we submit that the condition giving rise to the 
claim related to a life-changing event that had already 
materialised in May 2014. It is a fundamental tacit term 
and the premise of the contract of insurance that the risk 
insured has not already materialised before the date of 
commencement of cover …

We submit that it was therefore never within our 
contemplation as insurer that the member would be 

CASE REPORT 55
SEVERE ILLNESS BENEFIT – 
RECURRENCE OF CANCER 
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entitled to claim for the exact same staged cancer, in the 
exact same organ that presented prior to commencement 
of the benefit …”

FINAL RULING
We pointed out that when the cover commenced on  
1 September 2016 the complainant was in remission and 
had the complainant submitted a claim at that time, it 
would have been declined on the basis that there was no 
evidence of cancer and she did not meet the criteria of the 
policy to qualify for the cancer benefit. (As per the specialist 
surgeon, after undergoing treatment, the complainant’s 
prior breast cancer ”… had vanished completely with no 
residual found in the surgical specimen …“).

The insurer correctly stated that our law of insurance 
is based on uncertainty and risk. However, when the 
complainant joined the scheme on 1 September 2016, 
there was uncertainty as to whether she would suffer a 
recurrence of the cancer disease.

The complainant was not claiming for the cancer which was 
diagnosed in 2014. She was claiming for the cancer which 
was diagnosed in December 2020 some six years later when 
she had been a member of the scheme for some four years.

There is no legal or insurance principle which prevents 
an insured from claiming for a recurrence of a condition. 
There are tiered insurance products in the market which 
specifically provide for multiple claims for the same 
condition if it progresses.

If the insurer wanted to exclude claims of this nature, it 
had the opportunity to incorporate an exclusion in the 
policy to that effect. 

The insurer has the onus of proving that the complainant 
does not have a claim on the basis that the risk had already 
materialised before the cover commenced. We held that 
the insurer had failed to discharge the onus of proof.

The insurer accepted our final ruling and paid the claim.
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BACKGROUND
By virtue of her employment with ABSA Bank Limited 
the complainant was a member of the ABSA Group 
Disability Protection Policy scheme which provided 
income protection cover and the ABSA Group Life 
Scheme which provided lump sum disability benefit 
cover.

In or about 2016 the complainant started to 
experience various symptoms including blackouts 
and blurred vision and in or about February 2017 
was diagnosed with vasovagal syncope, a condition 
which causes drops in heart rate and blood pressure 
that can lead to fainting.

From May 2017, due to the severity of the 
complainant’s condition and the disruption which 
an episode at work caused her co-workers, the 
employer decided to accommodate the complainant 
by allowing her to work from home. 

In or about June 2019, at the time the company was 
undergoing a restructuring exercise, the complainant 
was requested to return to the office. 

The complainant wanted to continue with the work-
from-home arrangement. However, her request to 
the employer in this regard was refused.

Despite the employer’s refusal, it appears that in 
the months following June 2019 the complainant 
continued to work from home up until she submitted 
her claims to the insurer in or about September 2019. 

ABSA Life Limited (“the insurer”) received two 
claims from the complainant, a claim to the income 
continuation benefit and a claim to the lump sum 
disability benefit. 

The insurer declined both claims. One of the grounds 
was that the complainant had performed her 

occupation at home from 2017 until 2019 and there had 
been no deterioration in her condition since 2016 when 
she was initially diagnosed. The other was that, according 
to the insurer, the evidence did not show that the 
complainant was totally prevented from performing her 
occupational duties which was a qualifying requirement 
of both the income continuation benefit and the lump 
sum disability benefit.

The complainant thereafter lodged a complaint with  
our office.

FIRST PROVISIONAL RULING
On receipt of the complaint, we requested the assistance 
of our independent medical consultant. 

Our concern was that it appeared the complainant was 
able to work from home and only submitted her claims 
when she was informed that she could no longer work 
from home and that her job would be impacted by the 
employer’s restructuring exercise. 

In his report, our independent medical consultant was of 
the view that there was insufficient evidence to support 
the complainant’s claims. 

On the basis of this report and taking into account all the 
other evidence, we decided in a provisional ruling that 
the complaint should be dismissed.

RECOMMENDATION
The complainant responded to the first provisional ruling 
by submitting further medical evidence following which 
the case was taken to a meeting of adjudicators. 

It seemed to the meeting that the case was far from 
clear cut and that the way forward was to make a 
recommendation to the insurer to consider a settlement.

The insurer was however not amenable to our 
recommendation opting instead to obtain an opinion 

CASE REPORT 56
DISABILITY CLAIMS DECLINED BY THE 
INSURER; COMPLAINANT DEEMED 
CAPABLE OF WORKING AT HOME
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from an independent neurologist on the basis of whose 
report the insurer confirmed its decision to decline the 
complainant’s claims. 

The complainant responded by submitting a report from 
her treating specialist physician in which the diagnosis of 
vasovagal syncope was confirmed by him.

The complainant also submitted a report from a 
psychiatrist who concluded that she did not meet the 
criteria of primary psychiatric illness. 

SECOND PROVISIONAL RULING
The case was again taken to a meeting of the adjudicators. 

The meeting noted that the diagnosis of vasovagal 
syncope was supported by three medical specialists 
following an extensive investigation and had not been 
previously disputed. 

The meeting noted further that despite disagreeing with 
the diagnosis, the independent neurologist had deferred 
to the other specialists with regards to the complainant’s 
ability to work. 

The opinion of the occupational therapist and 
psychologist was that the complainant was disabled for 
work in the open labour market and that of the treating 
specialists was that the complainant should have been 
boarded as far back as 2019. 

In a second provisional ruling, the meeting decided in 
favour of the complainant. 

The insurer did not accept the provisional ruling and the 
case was taken to a further meeting of the adjudicators. 

FINAL RULING
It appeared to the meeting that the insurer had failed 
to properly consider the extensive medical evidence 
and other evidence which revealed the extent of the 

difficulties which the complainant had coping with her 
duties not only at the workplace but also at home. 

The complainant’s episodes had a number of triggers 
which included changes in body posture and even head 
position. After an episode, the complainant experienced 
dizziness, difficulty concentrating, disorientation, fatigue, 
weakness, nausea and palpitations. 

On the advice of the occupational therapist, the 
complainant had kept a syncopal episode diary which in 
2021 recorded 9 syncopal episodes in 41 days. Five of 
these episodes resulted in loss of consciousness. 

In her report, the occupational therapist referred to 
“significantly compromised work ability” even for 
simple clerical tasks and stated that production speed 
and work accuracy were below the standard required to 
perform general administrative work. The occupational 
therapist also stated that extra work hours required for 
the complainant to get through her work indicated a 
reduced work capacity.

In his report, the industrial psychologist referred to 
“considerable limitations” and “significant challenges” 
which the complainant’s condition imposed on her ability 
to work effectively even at home.

With regards to the insurer’s other arguments and 
technical defences to the complainant’s claims, the 
meeting agreed that they were not persuasive and the 
insurer could not rely on them to escape liability.

In a final ruling the meeting concluded that the 
complainant had proven on a balance of probabilities 
that she met the criteria to qualify for the income 
continuation benefit and the lump sum disability benefit. 

The insurer accepted our final ruling and paid the claims 
accordingly.
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BACKGROUND
The complainant took out a funeral policy with 
Emerald Life (Pty) Limited (“the insurer”) which 
covered the deceased as her “sister”. 

When the deceased died on 12 December 2022, the 
complainant lodged a claim with the insurer.

The insurer however declined the claim on the 
basis that the deceased was not the complainant’s 
biological sister. According to the insurer, there was 
no insurable interest.

In terms of the policy, “extended family” has the 
following meaning:

This refers to other family members nominated by 
the Policyholder to be covered under this Policy and 
in whom the Policyholder has insurable interest. This 
will include the Policyholder’s additional Spouse(s), 
married or adult Children, 2 (two) Parents, 2 (two) 
Parents-in-law and other relatives … [emphasis added]

The issue for determination was whether the 
deceased fell within the meaning of “other relatives”.

The complainant contended that the deceased fell 
within the meaning of “other relatives”. She explained 
that she had lost her mother at a very young age  
and that the deceased’s mother had raised her as her 
own child. The complainant regarded the deceased 
as her sister. 

The complainant’s version was corroborated by an 
affidavit deposed to by the deceased’s biological sister.

It was further determined during the insurer’s 
verification process that the grandmother of the 
deceased and the great-grandmother of the 
complainant shared the same clan name. 

The insurer however argued that the deceased did 
not fall within the meaning of “other relatives”. 
Growing up with the deceased and/or the clan name 
connection was not sufficient for the deceased to 
qualify, according to the insurer.

PROVISIONAL RULING
The case was taken to a meeting of the adjudicators. 

It appeared that the complainant’s mother was a single 
parent and when she died, the complainant did not have 
a father or other guardian to care for her.

The evidence revealed that there was mutual affection 
between the complainant and the deceased’s mother 
and the meeting had no difficulty accepting the 
complainant’s version that the deceased’s mother had 
raised her as her own child and that she regarded the 
deceased as her sister. 

It was noted that the complainant’s son was an informant 
on the deceased’s death certificate. 

The meeting also considered the requirements of a 
customary law adoption. Even though the deceased’s 
mother had not adopted the complainant in terms of 
the civil law, had the requirements of a valid adoption 
in terms of customary law not been met? Reference 
was made to Maneli v Maneli 2010 (7) BCLR 703 (GSJ) 
in which the court said the following with regards to an 
adoption in terms of customary law: 

It is not inconsistent with the Bill of Rights for persons to 
adopt a child in terms of the Xhosa customary law and not in 
terms of the civil law. No law of general application declares 
unlawful a person’s right to adopt a child by customary law.

The meeting also canvassed the concept of “ubuntu” in 
our law. Reference was made to the case of Everfresh 
Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) 
Ltd 2012 (3) BCLR 219 (CC) in which the court stated:

Indeed, it is desirable and in fact necessary to infuse the law 
of contract with constitutional values, including values of 
ubuntu, which inspire much of our constitutional compact …

The meeting agreed that it would be against the spirit of 
“ubuntu” for the insurer to escape liability solely on the 
grounds that the relationship/s in question had no biological 
aspect. If it was the insurer’s intention to require a biological 
connection, it should have made provision for it in the policy. 

CASE REPORT 57
FUNERAL BENEFIT; INSURABLE 
INTEREST; INTERPRETATION 
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In a provisional ruling, the meeting unanimously 
decided that the insurer should admit the claim if not 
on contractual grounds, then on equitable grounds 
pursuant to the principles and values of customary law 
and ubuntu.

INSURER’S RESPONSE TO PROVISIONAL 
RULING
The insurer did not accept the provisional determination, 
submitting that “… unfairness of a contract and its 
provisions cannot influence its interpretation …” and 
that “…[s]hould the correct interpretational process 
result in an unfair contract, a different interpretational 
process cannot be followed in order to establish, what 
in the adjudicator’s view, would establish a fair contract”. 

After quoting from the case of Beadica v Trustees, 
Oregon Trust 2020 (5) SA 247 (CC) at paragraphs 80 and 
81 and the case of AB v Pridwin Preparatory School 
2019 (1) SA 327 (SCA), the insurer argued as follows:

We submit that from the quoted case law pertaining 
to public policy and  equity in the enforcement and 
interpretation of contracts and  contractual provisions, 
it is clear that when the OMLTI makes use of its equity 
jurisdiction in the interpretation and enforcement 
exercise, the OMLTI is still bound by accepted legal 
principles pertaining to contracts.   The OMLTI’s equity 
jurisdiction does not mean that the adjudicators may 
make use of abstract values and subjective notions of 
fairness and equity and accordingly afford itself carte 
blanche as to the enforceability or non-enforceability of 
contracts voluntarily entered into. 

The insurer also referred to inconsistencies in the 
complainant’s account which allegations were not 
canvassed in the provisional ruling.

The insurer contended further that the complainant 
had no insurable interest in the life of the deceased as 
there was no proof that the deceased was dependent 
on the complainant or vice versa and “… accordingly 
there was no financial need/financial dependency for the 
Complainant to insure the life of the deceased.”

FINAL RULING
The decision in the provisional ruling was not based 
solely on equity as suggested by the insurer. 

We found that in the absence of a definition of “other 
relatives” in the policy, the relationship between 
the complainant and the deceased fell within the 
meaning of “other relatives”. To this extent our 
decision was based on the policy contract itself.

With regards to the insurer’s argument about the 
unfairness of a contractual term or its application, 
it was never suggested in the provisional ruling that 
the terms of the policy were unfair. The meeting 
therefore failed to understand this aspect of the 
insurer’s argument.

Regarding the alleged inconsistencies in the 
complainant’s evidence, the insurer relied on a 
verification report compiled by the company which it 
appointed to carry out an investigation on its behalf.

In terms of our practice, we do not take information or 
evidence into account if the other party has not been 
given an opportunity to respond to it. Therefore, when 
the insurer instructed us not to share the contents 
of the verification report with the complainant, the 
meeting could not take it into account and, as a result 
of this, the basis of the insurer’s allegations fell away.

In any event, if there were inconsistencies in the 
complainant’s version, the meeting was satisfied 
that they did not enable her to receive something 
to which she was not entitled. 

With regards to the requirement of financial 
dependency, the meeting noted that the definition 
of “extended family” does not require financial 
dependency for an insurable interest to exist or 
indeed make any reference to financial dependency. 

It was therefore the meeting’s final ruling that the 
deceased qualified under “other relatives” and the 
insurer was liable to pay the benefit. 

The insurer paid the complainant accordingly.
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BACKGROUND
Whilst there were many other side issues to the 
complaint, this summary focuses on the core issue 
that needed to be decided, being the date the 
deceased/insured life became a participant in the 
credit life scheme.

1.	 The deceased signed a “Pre-agreement statement, 
quotation and terms and conditions for secured 
personal loans” on 7 September 2011 for a loan 
of R40 000. On 19 September 2011 she signed an 
Application for a Secured Personal Loan”. The loan 
was paid to the deceased on 29 September 2011.

2.	 Included in the loan application, or attached 
thereto, was a Secured Loan Policy underwritten 
by Nedgroup Life Assurance Company Limited 
(“the insurer”), covering the outstanding loan 
amount in the event of, inter alia, the death of the 
life insured, the borrower. The loan was repayable 
in 60 instalments commencing 1 October 2011, and 
the first insurance premium was deducted from the 
deceased’s bank account on 4 October 2011.

3.	 The deceased passed away on 24 September 2012. 
The insurer declined the claim on the grounds 
that the deceased had passed away within the 
first twelve months of the policy term as a result 
of a pre-existing condition, which was excluded in 
terms of the following clause in the policy:

	 “EXCLUSIONS

	 Nedlife shall not be obliged to make payment in 
respect of any condition or event arising directly 
or indirectly from or traceable to: 

	 …

d)	 any condition, physical defect, illness, bodily 
injury or disability which the insured was aware 
of and received medical advice or treatment 
for prior to becoming a life insured under 
this policy. This restriction applies for the first 
12 months of the insured participating in the 
scheme in respect of death claims and for the 
full term in respect of disability claims.”

4.	 The complainant, the deceased’s spouse and 
executor in the deceased’s estate, objected, 
contending that the scheme’s participation in the 
scheme had commenced on 19 September 2011 
when the parties had signed the loan agreement.  
The insurer contended that the cover commenced 
when the loan was disbursed on 29 September 2011.

PROVISIONAL RULING 
5.	 The provisional ruling dated 13 October 2016 

dismissed the complaint, holding that the insurer was 
entitled to rely on the exclusion clause to repudiate 
the claim. It pointed to the deceased’s medical records 
which showed that the deceased’s medical history 
played an important role in the cause of her death. 

6.	 The provisional ruling also pointed to a screenshot 
of the bank’s systems, which showed that the date of 
commencement of the policy was on 1 October 2011. 
The deceased’s death on 24 September 2012 was 
therefore less than a year since the policy commenced. 

FINAL RULING
7.	 Following the complainant’s objection to the 

provisional ruling, the insurer explained that the 
policy is activated once the funds are disbursed.  
It also explained that the first premium was paid when 
the loan was disbursed, and that the commencement 
date is the date the premium is received. It confirmed 
that the inception date was 29 September 2012.

8.	 The final ruling dated 18 November 2018 confirmed 
the provisional ruling, holding that the insurer’s 
version appears correct and that the insurer’s stance 
was in accordance with the statement on page 233 
of Life Insurance in South Africa by Nienaber and 
Reinecke:

	 “Hence if the policyholder wants cover for himself 
or for the life insured he must actually pay the 
premium.”
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APPLICATION FOR LEAVE TO APPEAL
9.	 The complainant applied for leave to appeal, stating:

	 “It is not my contention that the policy commenced 
on the 19th of September 2011 when the 
agreement was signed. My argument is based on 
the reliance that at the time the deceased entered 
into the agreement she also took a credit policy at 
the same time on that particular day, which time 
surely indicates her participation in the scheme. 
There is nowhere in the policy of agreement where 
it is mentioned that the disbursement of the fund 
would activate the policy. Even if it is argued that 
the disbursement of the funds was not available 
at that particular time in order to make the policy 
active and thus functional and therefore covering 
the deceased, it is my argument that the deceased 
was granted the loan on that particular day and 
therefore participated in the scheme. I therefore 
appeal that the final determination be set aside.”

10.	The Ombudsman considered the exclusion clause as a 
whole but was of the view that the probabilities favoured 
the conclusion that Nedbank required insurance on the 
deceased’s life when the funds were disbursed.

11.	In dismissing the application for leave to appeal, the 
Ombudsman stated that although it could be said that 
the complainant’s submissions may be “arguable” on 
appeal, he was satisfied that there was no reasonable 
prospect of success in the proposed appeal.

REVIEW
12.	The complainant took the matter on review to the 

Gauteng High Court to set aside the Ombudsman’s 
decision to refuse leave to appeal.

13.	In a judgment delivered on 30 August 2021, the judge 
of the High Court said it seemed to her that the 
matter turned on the interpretation of the contract 
concluded by the parties in light of the fact that the 
contract is silent on when the 12 months commence. 

While she agreed with the Ombudsman that the 
matter raises an arguable point of law on appeal, 
she did not agree that the appeal would have 
no prospects of success. In fact the converse 
was true. She ruled that the decision of the 
Ombudsman be substituted and leave to appeal 
to the Appeal Tribunal be granted.

APPEAL TRIBUNAL
14.	Attempts at settlement following the review 

failed. An Appeal Tribunal consisting of two 
retired judges was constituted early in 2022. 
Before the matter was heard, one of the 
appointed judges passed away and had to be 
substituted. The Appeal hearing was eventually 
set down for 17 May 2023.

15.	As formulated by the Appeal Tribunal, the 
central issue in the appeal was an interpretation 
of the clause, “… prior to becoming a life insured 
under this policy. This restriction applies for the 
first 12 months of the insured participating in the 
scheme in respect of death claims.…” contained 
in the credit life insurance policy.

16.	In its judgment, the Appeal Tribunal set out the 
case law as it pertains to the interpretation of 
contracts in general as well as the interpretation 
of insurance contracts, referring especially to 
the cases of Centriq Insurance Company Ltd v 
Oosthuizen and Another 2019 (3) SA 387 (SCA) 
and Guardrisk Insurance Company Ltd v Café 
Chameleon CC 2021 (2) SA 323 (SCA). It stated:

	 “The interpretation of the clause in the credit 
life insurance policy requires consideration of 
the context, text and purpose of the clause. The 
context in which the clause must be interpreted, 
includes the loan agreement, not only because 
the sum assured is the outstanding debt 
amount in terms of the loan agreement, but 
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also because in Law of South Africa (‘LAWSA’) 
Insurance Parts 1 and 2 (Volume 12(1)) – Second 
Edition, (Professor MFB Reinecke, Professor  
JP Van Niekerk and Justice PM Nienaber) at para 
132, the following is stated:

		  ‘Insurance, especially funeral and 
consumer credit insurance, is sometimes 
marketed through banks, trade unions 
and retail outlets. Thus, where a person 
buys goods on credit, a charge may be 
added to his or her account reflecting a 
recurring premium for insurance in respect 
of the outstanding debit balance. The 
policy is therefore wrapped within another 
transaction. In most cases of this nature 
there will be no offer by the consumer.’

	 That the life insurance policy is ‘wrapped within’ 
the loan agreement, is made clear by the presence 
of important terms only relevant to the credit life 
insurance policy, which are contained in the loan 
agreement.”

17.	The Appeal Tribunal referred to various clauses 
in the Loan Agreement where it was stated that 
the agreement will only come into effect on 
completion of a successful credit assessment, 
and said it was clear that the credit insurance 
policy only provides cover once there is a valid 
loan agreement in place. It concluded: “The loan 
agreement only came into effect when the bank 
had conducted a successful credit assessment 
of the deceased. Once this occurred the bank 
advanced the loan amount of R40 000 to the 
deceased on 29 September 2011. Consequently, 
as correctly decided by the Ombudsman … the 
deceased became “a life insured” in terms of the 
policy, on 29 September 2011.”

18.	Having regard to the various clauses in the loan 
agreement, and the fact that there was no need 
to conduct a risk assessment for the insurance, 
the Appeal Tribunal concluded that the quotation 
contained in the loan agreement for credit life 
insurance addressed to the deceased, constituted 
an offer by the Respondent to conclude a contract 
of credit life insurance with the deceased, on the 

terms set out in the quotation, together with the further 
terms contained in the loan agreement. This offer 
was accepted by the deceased and the agreement 
of credit life insurance was accordingly concluded on  
7 September 2011, or at the latest, on 19 September 
2011. As a result, the deceased commenced 
“participating in the scheme” insofar as the credit life 
insurance is concerned, by no later than 19 September 
2011. On this basis the death of the deceased on the 
24 September 2012, occurred after the expiry of the  
12 month exclusionary period.

19.	The judgment of the Appeal Tribunal further stated: 

	 “An interpretation that the credit life insurance 
policy was only concluded on 29 September 2011, 
when the deceased became ‘a life insured’ is not 
commercially sensible, for the reasons set out 
above. Neither is it reasonable and fair. On this basis 
the death of the deceased on the 24 September 
2012, would have occurred within the 12 month 
exclusionary period, thereby excluding all of the 
insurance cover which was intended to be provided 
to the deceased. Even if the words used, namely, 
“the insured participating in the scheme,” when 
applied to the credit life insurance policy, are without 
violence, susceptible of both interpretations, that 
which will sustain the claim and cover the loss, 
must in preference be adopted. Consequently, the 
Tribunal is entitled to adopt the interpretation that 
sustains the claim and covers the loss.” 

	 The Appeal Tribunal also referred to what was said 
in the judgment in African Products (Pty) Ltd v AIG 
South Africa Ltd, unreported (W), (2007), namely 
that, words in an insurance contract are not lightly 
to be taken to be tautologous or superfluous and 
a court should presume that different words in the 
same contract, indicate different meanings.

20.	The Appeal Tribunal found that the phrases 
“becoming a life insured under this policy” and “the 
insured participating in the scheme” do not have the 
same meaning and that, in the event of ambiguity, the 
clause is to be constructed against the insurer, who 
framed the policy and inserted the exclusion clause.

21.	The appeal was upheld and the insurer was ordered 
to pay the complainant R40 000 plus interest.

CASE REPORT 58: INTEREPRETATION OF CONTRACT (CONTINUED)

MATTERS OF INTEREST – APPEAL RULING | CONTINUED
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REPORT FROM THE
CHAIRPERSON OF THE 
OMBUDSMAN’S COMMITTEE
The Ombudsman’s Committee performs firstly, a liaison function between the subscribing 
members and the office of the Ombudsman for Long-term Insurance (“OLTI”) and, 
secondly, serves as a forum where members debate and discuss issues and trends that 
affect the industry in general. Examples of these debates would be, for instance, increase 
in fraudulent cases or specific claims trends. In so doing the Committee provides the 
office with valuable information so as to enhance its ability to provide a cost-effective, 
efficient and accessible dispute resolution mechanism and, in turn, the subscribing 
members are enabled to enhance their own complaints resolution capabilities.

The reporting period, up to 1 March 2024 insofar as 
the amalgamation process is concerned, was eventful. 
The amalgamation of the OLTI into the broader 
National Financial Ombudsman Scheme (“NFO”) 
was successfully completed. The NFO comprises of 
the OLTI, Ombudsman for Short-term Insurance, the 
Banking Ombudsman and the Credit Ombud. The 
amalgamation will not affect the day-to-day operations 
and business will be conducted as usual.

The office continues to discharge its mandate with 
the utmost professionalism, courtesy and even-
handedness. Importantly, they provide content and 
expression to the principles and objectives of the 
Treat the Customer Fairly (“TCF”) ideals.

Complaint volumes have decreased with 13 750 
written requests for assistance lodged in the year as 

compared to the 16 476 requests lodged the previous 
year. A total of 3 137 cases were finalised as compared 
to the 3 510 finalised cases in the previous year. 
Importantly the W/P (“Wholly or Partially”) ratio has 
decreased from 29% to 26%.

The year under review was also the first year as 
Ombudsman for Judge Margie Victor who succeeded 
Judge Ron McLaren. At the last Committee meeting 
the members affirmed their positive and constructive 
relationship with the office.

Lastly, we thank Judge Victor and every member of 
the staff for continuing to provide the South African 
consumer with a world-class dispute resolution system. 

Glenn Hickling
April 2024
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The information to be published on the website 
under the heading “Complaints Data” and herein, 
shows the number of complaints received; the 
number of cases considered; the number of cases 
finalised and the number of cases resolved in favour 
of the complainant, i.e. the W/P (”Wholly or Partially“) 
percentage. In addition, Table 2 on the website 
reflects the nature of the complaints.

The office does not interpret what any of the figures  
may mean. That is left to insurers, intermediaries and 
industry bodies, reporters and consumer organisations, 
as we are of the view that such interpretation and 
comment by us would not be consistent with our role 
in impartial dispute resolution. 

Although there are a number of published reports 
reflecting market share in the long-term insurance 
industry, there is no single generally accepted 
measure for it and, therefore, this is not reflected in 
the published data. Another reason for not including 
market share is that the office does not hold the 
underlying data that could be used to determine 
market share and this makes it impossible for the 
office to verify its correctness. The only context is 
the individual insurer’s complaints expressed as a 
percentage of the total complaints received.

WHOLLY OR PARTIALLY (“W/P”) 
IN FAVOUR OF COMPLAINANTS
A W/P classification applies whenever a case is 
resolved either wholly or partially in favour of a 
complainant, whether by settlement or determination. 
This includes so-called ex gratia settlements.  
The W/P classification is not limited to cases where 

The office published individual insurer complaints data for the period 1 January 2023 to 
31 December 2023 on its website, www.nfosa.co.za.

The publication is done in order to promote accountability and transparency. It will also 
encourage insurers to benchmark their standards of complaints handling against other 
insurers and to learn from insurers who appear to be better at complaints handling. 

COMPLAINTS DATA 
FOR SUBSCRIBING 
MEMBERS

the office issued a determination. The classification is 
also not limited to cases where a sum of money is paid 
to a complainant – it can apply to service complaints, 
reinstatement of policies, adjustment of benefits, etc. 

We wish to caution against an over-emphasis of 
the W/P percentage, which should not be viewed 
in isolation. A low W/P percentage in favour of 
complainants is, by itself, not necessarily good or an 
indication that the insurer has exemplary complaints 
handling processes. Neither is a higher percentage 
necessarily negative or an indication that the insurer’s 
complaints handling is poor.

Some insurers are more inclined than others to settle 
matters. Such insurers choose to settle matters, either 
wholly or partially, when there may, strictly speaking, 
be doubt about legal liability. 

There may also have been a bulk case situation, i.e. a 
large number of cases on the same issue. This can 
“skew” the W/P percentage either up or down for one 
or more years. This effect is noticeable when an insurer’s 
W/P percentage changes markedly from previous years. 

Of course, if an insurer has a disproportionately high 
percentage of complaints and has had a high W/P 
percentage for a number of years, that would raise 
a question about its complaints management and  
other practices. 

The complaints data should be used by intermediaries, 
consumers and others in conjunction with other 
measures, such as an insurer’s claims ratio, its efficiency 
generally, its products, etc. to give a full picture of an 
insurer’s performance. 
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COMPLAINTS DATA FOR SUBSCRIBING MEMBERS | CONTINUED

THE TABLE OVERLEAF SHOWS:
COMPLAINTS RECEIVED
This is the number of new complaints received in respect of an individual insurer. Some of these  
complaints will be sent to the insurer to deal with the complainants directly. If a complainant is not 
satisfied with the insurer’s response we will then take up the case.

PERCENTAGE OF TOTAL
This indicates the complaints received in respect of an individual insurer expressed as a percentage (to 
two decimal places) of the total number of complaints received by our office.

CASES CONSIDERED
These are the complaints where case files are opened and complaints are investigated by our office.

CASES FINALISED
These are the cases finalised during 2023, some of which had been received in earlier years.

CASES RESOLVED W/P IN FAVOUR OF COMPLAINANTS
This refers to the number of cases which were resolved W/P in favour of the complainants. These  
cases are resolved by way of settlement, mediation, conciliation, recommendation or determination.  
The overall W/P percentage in favour of complainants was 26%.

SECOND REMINDERS FOR 
RESPONSES
Where an insurer has more than five 
second reminders per year, the number 
of reminders is published with the 
complaints data. The  names of the 
insurers and the number of the second 
reminders sent to them during 2023 
appear alongside.

MORE THAN FIVE SECOND REMINDERS 2023

13 9 7

Emerald Life 3Sixty Life Liberty Life
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Complaints data document 2023
Complaints 

Received
% of 
Total

Cases 
Considered

Cases 
Finalised

Resolved
W/P in 

favour of 
Complainant

1Life Insurance Limited 197 2.93% 151 97 13

3Sixty Life Limited 108 1.61% 82 57 25

Abacus Insurance Limited 41 0.61% 22 15 5

ABSA Insurance and Financial Advisers (Pty) 
Limited 0 0.00% 0 0 0

ABSA Life Limited 252 3.75% 209 127 36

AIG Life South Africa Limited 57 0.85% 48 15 2

Alexander Forbes Life Limited 9 0.13% 8 5 2

Allan Gray Life Limited 10 0.15% 8 3 0

Assupol Life Limited 271 4.04% 172 102 23

AVBOB Mutual Assurance Society 168 2.50% 106 59 18

Bidvest Life Limited 8 0.12% 7 3 0

BrightRock Life Insurance Limited 38 0.57% 34 24 3

Bryte Life Company Limited 0 0.00% 0 0 0

Capitec Life Limited 2 0.03% 2 0 0

Centriq Life Insurance Company Limited 304 4.53% 230 113 21

Clientèle Life Assurance Company Limited 227 3.38% 150 98 28

Constantia Life and Health Insurance 
Company Limited 2 0.03% 2 0 0

Constantia Life Limited 2 0.03% 1 2 1

Discovery Life Limited 216 3.22% 191 150 30

Dotsure Life Limited 0 0.00% 0 0 0

Easypay Insurance Limited 11 0.16% 4 1 1

Emerald Life (Pty) Limited 169 2.52% 151 149 14

FedGroup Life Limited 2 0.03% 2 3 1

First Rand Life Assurance Limited 127 1.89% 90 45 9

Guardrisk Life Limited 186 2.77% 121 49 9

Guardrisk Microinsurance Limited 2 0.03% 0 0 0

Hollard Life Assurance Company Limited 550 8.19% 389 301 114

Hollard Specialist Life Limited 27 0.40% 16 13 4

Investec Life Limited 1 0.01% 1 0 0
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Complaints data document 2023
Complaints 

Received
% of 
Total

Cases 
Considered

Cases 
Finalised

Resolved
W/P in 

favour of 
Complainant

Just Retirement Life (South Africa) Limited 0 0.00% 0 0 0

King Price Life Insurance Limited 4 0.06% 1 0 0

Liberty Group Limited 710 10.57% 534 383 113

Linar (Pty) Limited 0 0.00% 0 0 0

Long Life Insurance Limited 0 0.00% 0 0 0

Merrit Insurance Limited 0 0.00% 0 0 0

Metropolitan Life Limited 453 6.75% 307 196 53

MMI Group Limited 249 3.71% 194 165 37

Nedgroup Life Assurance Company Limited 108 1.61% 85 73 10

New Era Life Insurance Company Limited 0 0.00% 0 0 0

Ninety One Assurance Life Limited 2 0.03% 1 0 0

NMS Insurance Services (SA) Limited 3 0.04% 1 0 0

Old Mutual Alternative Risk Transfer Limited 89 1.33% 64 37 13

Old Mutual Life Assurance Company (South 
Africa) Limited 1 123 16.73% 722 416 100

OUTsurance Life Insurance Company Limited 61 0.91% 51 21 1

Professional Provident Society Insurance 
Company Limited 41 0.61% 34 24 7

PSG Life Limited 1 0.01% 1 0 0

RMA Life Assurance Company Limited 16 0.24% 10 0 0

Safrican Insurance Company Limited 138 2.06% 101 76 27

SAHL Life Assurance Company Limited 17 0.25% 0 7 1

Sanlam Developing Markets Limited 241 3.59% 137 105 36

Sanlam Life Insurance Limited 341 5.08% 253 163 36

Santam Structured Life Limited 55 0.82% 38 19 3

Shield Life Limited 2 0.03% 2 0 0

Viva Life Insurance Limited 3 0.04% 2 0 0

Vodacom Life Assurance Company Limited 10 0.15% 9 5 2

Workerslife Assurance Company Limited 39 0.58% 31 28 13

COMPLAINTS DATA FOR SUBSCRIBING MEMBERS | CONTINUED
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SUBSCRIBING MEMBERS –
THE OMBUDSMAN FOR 
LONG-TERM INSURANCE 
1Life Insurance Limited
3Sixty Life Limited 
Union Life
Abacus Insurance Limited
JDG Micro Life Limited
ABSA Insurance and Financial Advisers 
(Pty) Limited
ABSA Life Limited
Allied Insurance 
UBS Insurance
AIG Life South Africa Limited
Chartis Life
Alexander Forbes Investments Limited
Investment Solutions Limited
Alexander Forbes Life Limited
Allan Gray Life Limited
Assupol Life Limited
Prosperity Life
AVBOB Mutual Assurance Society
Bidvest Life Limited
Mclife
BrightRock Life Insurance Limited
Lombard Life Limited
Pinnafrica Life
Bryte Life Company Limited
Capitec Life Limited
Centriq Life Insurance Company 
Limited
Clientèle Life Assurance Company 
Limited
Constantia Life and Health Assurance 
Company Limited
Constantia Life Limited
Discovery Life Limited
Dotsure Life Limited
Oakhurst Life Limited
Easypay Insurance Limited
Smart Life Insurance Company Limited
Emerald Life (Pty) Limited
FedGroup Life Limited
First Rand Life Assurance Limited
FNB Life Limited
Guardrisk Life Limited
Platinum Life
Guardrisk Microinsurance Limited
Hollard Life Assurance Company 
Limited
Crusader Life
Fedsure Credit Life
Investec

Hollard Specialist Life Limited 
Regent Life
Investec Life Limited
Just Retirement Life (South Africa) 
Limited
Liberty Group Limited
AA Life
ACA Insurers 
Amalgamated General Assurance
Capital Alliance Life 
Fedsure Life
IGI Life
Liberty Active
Manufacturers Life
Norwich Life
Prudential
Rentmeester Assurance 
Rondalia
Saambou Credit Life
Standard General 
Sun Life of Canada
Traduna
Linar (Pty) Limited
King Price Life Insurance Limited
Merritt Insurance Limited
Metropolitan Life Limited
Commercial Union
Homes Trust Life
MMI Group Limited
African Eagle Life
Allianz Life
Anglo American Life
FNB Life
First Rand
Guarantee Life
Legal and General
Lifegro
Magnum Life
Metropolitan Odyssey
Momentum Life Assurers
Protea Life
Rand Life
Sage Life
Shield Life
Southern Life
Yorkshire

Nedgroup Life Assurance Company 
Limited
BOE Life 
NBS Life
New Era Life Insurance Company 
Limited
Ninety One Assurance Life Limited
Investec Assurance Limited
NMS Insurance Services (SA) Limited
Old Mutual Alternative Risk Transfer 
Limited
Real People Assurance Company Limited
Old Mutual Life Assurance Company 
(South Africa) Limited
Colonial Mutual
OUTsurance Life Insurance Company 
Limited
Professional Provident Society 
Insurance Company Limited
PSG Life Limited
M Cubed Capital
Time Life
RMA Life Assurance Company Limited
Safrican Insurance Company Limited
SAHL Life Assurance Company Limited
Sanlam Developing Markets Limited
African Life 
Channel Life Limited
Permanent Life
PSG Anchor Life
Sentry Assurance
Sanlam Life Insurance Limited
Santam Structured Life Limited
RMB Structured Life Limited
Shield Life Limited
Viva Life Insurance Limited
Resolution Life
Vodacom Life Assurance Company 
Limited
Workerslife Assurance Company 
Limited
Sekunjalo Investments
King Price Life Insurance Limited
RMA Life Assurance Company Limited
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